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Introduction 

 
 February 6, 1990 Memorandum of Agreement (MOA) between the 

USACE and the EPA 
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33 CFR Part 332 

 2008 Mitigation Rule – “Compensatory Mitigation for Losses of 
Aquatic Resources” 

 33 CFR 332.3 (b)  The district engineer shall consider the type and 
location of proposed compensatory mitigation in the following order: 
Mitigation bank credits, In-lieu fee program credits, Permittee-
responsible mitigation under a watershed approach, Permittee-
responsible mitigation through on-site and in-kind mitigation, 
Permittee-responsible mitigation through off-site and/or out-of-kind 

 mitigation. 
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Permittee-Responsible Mitigation 
(Watershed Approach) 

 
 33 CFR Part 332.3 (b) (4): Permitted impacts are not in the service 

area of an approved mitigation bank; permittee-responsible 
compensatory mitigation should be determined using the principles 
of a watershed approach as outlined in paragraph (c) of this section. 

 Paragraph (c) provides framework for choosing mitigation site using 
watershed approach.  A watershed approach may include on-site 
compensatory mitigation, off-site compensatory mitigation (including 
mitigation banks or in-lieu fee programs), or a combination of on-site 
and off-site compensatory mitigation. 

 This applies primarily to those cases where a USACE recognized 
watershed plan exists.  This option is rarely used in the Fort Worth 
District. 
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Permittee-responsible mitigation 
through on-site and in-kind mitigation. 
 

 Where a watershed approach is not practicable, on-site and in-kind 
compensatory mitigation is considered. 
 

 The district engineer must also consider the practicability of on-site 
compensatory mitigation and its compatibility with the proposed 
project. 
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Permittee-responsible mitigation 
through on-site and in-kind mitigation. 

(continued) 
 Example: Stream Relocation For Commercial Project 
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Permittee-responsible mitigation 
through off-site and/or out-of-kind 

mitigation. 
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 For use when: 
 1. On-site, in-kind mitigation not practicable 
 2. Unlikely to compensate for the permitted impacts, or will be 

incompatible with the proposed project 
 3. Off-site and/or out-of-kind mitigation has greater likelihood of 

offsetting permitted impacts. 
 
EXAMPLE:  Mitigation tract adjacent to state park in primary, 

secondary or tertiary area with mitigation activities undertaken by 
experienced mitigation provider. 
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General Location of Mitigation Site(s) 

 
 

 CESWF-10-MITB    

8 



BUILDING STRONG® 

General Location of Mitigation 
Site(s)(cont) 
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Impact Site 
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X 
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Tertiary 
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Mitigation Type 

 In general, in-kind mitigation is preferable to out-of-kind mitigation 
 
 
 
 
 If DE determines, using a watershed approach, that out-of-kind 

mitigation will serve the aquatic resource needs of the watershed, 
out-of-kind mitigation may be authorized (although this is rare). 

 
 
 
 Compensatory mitigation of difficult-to-replace resources          

should be through in-kind mitigation. 
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Amount of Mitigation  

 Amount of mitigation must be sufficient to replace lost aquatic 
resource functions. 

 
 
 
 Where appropriate functional or condition assessment methods are 

available, these methods should be used.  
 
 
 A minimum one-to-one acreage or linear foot compensation ratio 

must be used if a functional or conditional assessment cannot be 
used. 
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Mitigation Plan Submittal 
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http://www.swf.usace.army.mil/Missions/Regulatory/Permitting
/MitigationTemplates.aspx  

http://www.swf.usace.army.mil/Missions/Regulatory/Permitting/MitigationTemplates.aspx
http://www.swf.usace.army.mil/Missions/Regulatory/Permitting/MitigationTemplates.aspx
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Mitigation Plan Template  
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Mitigation Plan 
Part I: Project Information 
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Mitigation Plan 
Part II: Avoidance and Minimization 
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Mitigation Plan 
Part III: Compensatory Mitigation 

1. Goals and Objectives 
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Mitigation Plan 
Part III: Compensatory Mitigation 

2. Site Selection 
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Mitigation Plan 

Part III: Compensatory Mitigation 
3. Liens, Easements and 

Encumbrances 
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Mitigation Plan 
Part III: Compensatory Mitigation 

4. Baseline Information / Site History 
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Mitigation Plan 
Part III: Compensatory Mitigation 

5. Mitigation Work Plan  
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Mitigation Plan 
Part III: Compensatory Mitigation 

6. Determination of Credits  
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Mitigation Plan 
Part III: Compensatory Mitigation 

7. Maintenance Plan  
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Mitigation Plan 
Part III: Compensatory Mitigation 

8. Perpetual Site Protection Instrument  
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Mitigation Plan 
Part III: Compensatory Mitigation 

9. Performance Standards  
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Mitigation Plan 
Part III: Compensatory Mitigation 

10. Monitoring Requirements  
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Mitigation Plan 
Part III: Compensatory Mitigation 
11. Long-term Management Plan  
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Mitigation Plan 
Part III: Compensatory Mitigation 
12. Adaptive Management Plan  
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Mitigation Plan 

Part III: Compensatory Mitigation 
13. Short-term and Long-term Financial 

Assurances  
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Mitigation Plan 
Part IV: Attachments 

29 



BUILDING STRONG® 

Additional District Policy 

 It is an initiative of the Fort Worth District 
to hold permittee-responsible mitigation 
projects to the same standards as 
mitigation banks (to the extent 
possible). 
 All permittee-responsible mitigation 

proposals must receive supervisor 
review/approval during the permitting 
process. 
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The End 
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