DESIGN AGREEMENT
BETWEEN
THE DEPARTMENT OF THE ARMY
AND
SAN ANTONIO RIVER AUTHORITY
FOR
DESIGN
FOR THE
WESTSIDE CREEKS- SAN PEDRO CREEK ECOSYSTEM RESTORATION

THIS AGREEMENT is entered into this ?i""day of TJuly . 2022 by
and between the Department of the Army (hereinafter the “Government”), represented by the
District Commander for Fort Worth District (hereinafter the “District Commander”) and the San
Antonio River Authority (hereinafter the “Non-Federal Sponsor™), represented by the General
Manager.

WITNESSETH, THAT:

WHEREAS, Federal funds were provided FY22 Presidents Budget to initiate design of
the Westside Creeks - San Pedro Creek Ecosystem Restoration Project;

WHEREAS, Section 103 of the Water Resources Development Act of 1986, as amended
33 U.S.C. 2213, specifies the cost-sharing requirements applicable to construction of the Project,
and Section 105(c) of the Water Resources Development Act of 1986 (33 U.S.C. 2215(c)),
provides that the costs of design shall be shared in the same percentages as construction of the
Project;

WHEREAS, based on the Project’s primary purpose of ecosystem restoration, the parties
agree that the Non-Federal Sponsor shall contribute 35 percent of the design costs under this
Agreement; and

WHEREAS, the Government and Non-Federal Sponsor have the full authority and
capability to perform in accordance with the terms of this Agreement.

NOW, THEREFORE, the parties agree as follows:

ARTICLE I - DEFINITIONS

A. The term “Project” means approximately 1.5 miles of riverine habitat of the San
Pedro Creek by establishing a riparian meadow through planting of riparian woody vegetation
and a pilot channel with slackwaters, as well as recreational features starting at the intersection of
San Pedro Creek with highway IH-35 to its confluence with the San Antonio River, as generally
described in the San Antonio Channel Improvement Project, General Re- Evaluation Report and
Environmental Assessment, dated January 2014 and approved by Assistant Secretary of the
Army for Civil Works on September 8, 2014.



thereto; the Age Discrimination Act of 1975 (42 U.S.C. 6102); and the Rehabilitation Act of
1973, as amended (29 U.S.C. 794), and Army Regulation 600-7 issued pursuant thereto.

B. The Non-Federal Sponsor shall contribute 35 percent of design costs in accordance
with the provisions of this paragraph.

1. The Non-Federal Sponsor shall be responsible for undertaking any
investigations that the Government determines are required for Design of the Project to identify
the existence and extent of any HTRW.

2. After considering the estimated amount of credit for in-kind contributions, if
any, that will be afforded in accordance with paragraph C. of this Article, the Government shall
provide the Non-Federal Sponsor with a written estimate of the amount of funds required from
the Non-Federal Sponsor to meet its cost share for the initial fiscal year of the Design. No later
than 60 calendar days after such notification, the Non-Federal Sponsor shall provide the full
amount of such funds to the Government in accordance with Article II1.C.

3. No later than August 1* prior to each subsequent fiscal year of the Design, the
Government shall provide the Non-Federal Sponsor with a written estimate of the amount of
funds required from the Non-Federal Sponsor during that fiscal year to meet its cost share. No
later than September 1* prior to that fiscal year, the Non-Federal Sponsor shall provide the full
amount of such required funds to the Government in accordance with Article [11.C.

C. The Government shall include in design costs and credit towards the Non-Federal
Sponsor’s share of such costs, the cost of in-kind contributions performed by the Non-Federal
Sponsor that are determined by the Government to be integral to Design of the Project.
Creditable in-kind contributions may include costs for engineering, design, and supervision and
administration, but shall not include any costs associated with betterments. Such costs shall be
subject to audit in accordance with Article VII to determine reasonableness, allocability, and
allowability, and crediting shall be in accordance with the following procedures, requirements,
and limitations:

I. As in-kind contributions are completed and no later than 60 calendar days after
such completion, the Non-Federal Sponsor shall provide the Government appropriate
documentation for the Government to determine the costs that are creditable to the Non-Federal
Sponsor’s share of design costs. Failure to provide such documentation in a timely manner may
result in denial of credit. Appropriate documentation includes invoices and certification of
specific payments to contractors, suppliers, and the Non-Federal Sponsor’s employees.

2. No credit shall be afforded for the following: interest charges, or any
adjustment to reflect changes in price levels between the time the in-kind contributions are
completed and credit is afforded; the value of in-kind contributions obtained at no cost to the
Non-Federal Sponsor; any items provided or performed prior to the effective date of this
Agreement unless covered by an [n-Kind Memorandum of Understanding; any items not
identified as integral in the integral determination report; or costs that exceed the Government’s
estimate of the cost for such in-kind contributions.



B. The Government shall provide the Non-Federal Sponsor with monthly reports setting
forth the estimated design costs and the Government’s and Non-Federal Sponsor’s estimated
shares of such costs; costs incurred by the Government, using both Federal and Non-Federal
Sponsor funds, to date; the amount of funds provided by the Non-Federal Sponsor to date; the
estimated amount of any creditable in-kind contributions; and the estimated remaining cost of the
Design.

C. The Non-Federal Sponsor shall provide to the Government required funds by
delivering a check payable to “FAO, USAED, Fort Worth (M2)” to the District Commander, or
verifying to the satisfaction of the Government that the Non-Federal Sponsor has deposited such
required funds in an escrow or other account acceptable to the Government, with interest
accruing to the Non-Federal Sponsor, or by providing an Electronic Funds Transfer of such
required funds in accordance with procedures established by the Government.

D. The Government shall draw from the funds provided by the Non-Federal Sponsor to
cover the non-Federal share of the design costs as those costs are incurred. If the Government
determines at any time that additional funds are needed from the Non-Federal Sponsor to cover
the Non-Federal Sponsor’s required share of the design costs, the Government shall provide the
Non-Federal Sponsor with written notice of the amount of additional funds required. Within 60
calendar days of such notice, the Non-Federal Sponsor shall provide the Government with the
full amount of such additional funds.

E. Upon completion of the Design and resolution of all relevant claims and appeals, the
Government shall conduct a final accounting and furnish the Non-Federal Sponsor with the
written results of such final accounting. Should the final accounting determine that additional
funds are required from the Non-Federal Sponsor, the Non-Federal Sponsor, within 60 calendar
days of written notice from the Government, shall provide the Government with the full amount
of such additional funds by delivering a check payable to “FAO, USAED, Fort Worth (M2)” to
the District Commander, or by providing an Electronic Funds Transfer of such funds in
accordance with procedures established by the Government. Should the final accounting
determine that the Non-Federal Sponsor has provided funds in excess of its required amount, the
Government shall refund the excess amount, subject to the availability of funds or if requested by
the Non-Federal Sponsor, apply the excess amount towards the non-Federal share of the cost of
construction of the Project in the event a Project Partnership Agreement is executed for the
Project. Such final accounting does not limit the Non-Federal Sponsor's responsibility to pay its
share of design costs, including contract claims or any other liability that may become known
after the final accounting.

F. If the Government agrees to include betterments on the Non-Federal Sponsor’s behalf,
the Government shall provide written notice to the Non-Federal Sponsor of the amount of funds
required to cover such costs. No later than 30 calendar days after receipt of such written notice,
the Non-Federal Sponsor shall make the full amount of such required funds available to the
Government through either payment method specified in Article IILE. If at any time the
Government determines that additional funds are required to cover any such costs, as applicable,
the Non-Federal Sponsor shal! provide those funds within 30 calendar days from receipt of



good faith to resolve the dispute through negotiation. If the parties cannot resolve the dispute
through negotiation, they may agree to a mutually acceptable method of non-binding alternative
dispute resolution with a qualified third party acceptable to the parties. Each party shall pay an
equal share of any costs for the services provided by such a third party as such costs are incurred.
The existence of a dispute shall not excuse the parties from performance pursuant to this
Agreement.

ARTICLE VII - MAINTENANCE OF RECORDS AND AUDIT

A. The parties shall develop procedures for the maintenance by the Non-Federal Sponsor
of books, records, documents, or other evidence pertaining to costs and expenses for a minimum
of three years after the final accounting. The Non-Federal Sponsor shall assure that such
materials are reasonably available for examination, audit, or reproduction by the Government.

B. The Government may conduct, or arrange for the conduct of, audits of the Design.
Government audits shall be conducted in accordance with applicable Government cost principles
and regulations. The Government’s costs of audits for the Design shall not be included in design
costs.

C. To the extent permitted under applicable Federal laws and regulations, the
Government shall allow the Non-Federal Sponsor to inspect books, records, documents, or other
evidence pertaining to costs and expenses maintained by the Government, or at the Non-Federal
Sponsor’s request, provide to the Non-Federal Sponsor or independent auditors any such
information necessary to enable an audit of the Non-Federal Sponsor’s activities under this
Agreement. The Non-Federal Sponsor shall pay the costs of non-Federal audits without
reimbursement or credit by the Government.

ARTICLE VIII - RELATIONSHIP OF PARTIES

In the exercise of their respective rights and obligations under this Agreement, the
Government and the Non-Federal Sponsor each act in an independent capacity, and neither is to
be considered the officer, agent, or employee of the other. Neither party shall provide, without
the consent of the other party, any contractor with a release that waives or purports to waive any
rights a party may have to seek relief or redress against that contractor,

ARTICLE IX - NOTICES
A. Any notice, request, demand, or other communication required or permitted to be
given under this Agreement shall be deemed to have been duly given if in writing and delivered

personally or mailed by registered or certified mail, with return receipt, as follows:

If to the Non-Federal Sponsor:
San Antonio River Authority



IN WITNESS WHEREOF, the parties hereto have executed this Agreement, which shall
become effective upon the date it is signed by the District Commander.

DEPARTMENT OF THE ARMY San Antonio River Authority

BY:

Joghtha¥('S. Stover, P.E., PMP
Colonel, U.S. Army
District Commander

DATE: ~dtaLYy L§ 201% DATE:  Mne 02 2002,



