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     Appendix A, SWFP 1185-1-1 
 
Contracting Division, Business Oversight Branch 
______________________________Area Office 
U.S. Army Corps of Engineers 
ATTN: 
Address: ________________________________ 
City/Zip: ________________________________ 
 
 
 
 I _________________________ (authorized representative of the signed 
contractor) hereby acknowledge receipt of “Instructions to Contractors on Contract Wage Rate 
Requirements.”  I understand that my company will be required to comply with the labor 
provisions contained in the contract listed: 
 
 
Government Contract No.:  ________________________________________________ 
 
Name of Contract: _______________________________________________________ 
 
Location of Contract: _____________________________________________________ 
 
 
 
           _____________________________________ 
           Name of (Contractor/Subcontractor) 
 
 
                                                                 _____________________________________ 
                                                                  Printed Name  
                                                                  (Authorized Representative) 
 
 
          ______________________________________ 
           Signature and Title  
                                                                 (Authorized Government Representative) 
 
           _____________________________________ 
           Date 
 
 
 
 
NOTE:  A completed receipt is required to be attached to, and processed with, the first certified 
labor record submitted by the prime contractor and each subcontractor. 
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US Army Corps of Engineers, Fort Worth District 
 
 

INSTRUCTIONS TO CONTRACTORS 
ON CONTRACT CERTIFIED LABOR RECORDS 

AND LABOR REPORTING REQUIREMENTS 
 
1. Purpose.  The purpose of this Appendix A is to advise government Contractors about the 
labor provisions contained in their federal construction contract and to inform them how the 
contract provisions will be administered and enforced by this agency.  These instructions do not 
supersede or revoke any provision or requirement of the contract. 
 
2. Policy. The Fort Worth District will enforce an affirmative labor relations program, in keeping 
with laws, established policies, and regulatory requirements, and they will be incorporated and 
applied with every contract awarded by the Fort Worth District.  Our basic goal is that any 
Contractor working on a federally funded project with the Fort Worth District, US Army Corps of 
Engineers is responsible to ensure that every employee at the project work site be classified 
(using trades listed in their awarded wage determination) and paid no less than the prevailing 
rate contained in the wage determination.  Our objective is to make certain compliance is in 
accordance with the labor provisions in the contract without violations.  If not, enforcement 
procedures will be used to correct violations. 
 
3. Recommendations.  It is our goal that any contractor bidding a US Army Corps of Engineers 
(USACE) on a Fort Worth District contract be cognizant of and understand the labor provisions 
of their contract prior to beginning work on the project.   
 

The following is recommended to advise/assist government Contractors in 
understanding the labor provisions in their contract and also for those Contractors who may not 
know how these provisions are administered and enforced on federal contracts. 
 
 a. Contractors should review the labor standards provisions contained in their contract 
and, by law, incorporated into subcontract agreements (regardless of tier ship).  Many of these 
contract provisions are referenced and are attached to this Appendix as see Attachment 1. 
 
           b. Contractors should review this instruction pamphlet and acknowledge by signing 
Appendix A.  Appendix A is intended to assist Contractors in understanding and complying with 
the labor provisions of their contract. 
 
 c. Contractors (including subcontractors) are highly encouraged to attend scheduled 
Preconstruction Conferences. Utilize the 3 Phase Inspection System requirement of the contract 
to clearly understand subcontracted work efforts to ensure labor compliance. 
 
 d. It is the Fort Worth District, Directorate of Contracting, Contracting Division, 
Contracting Officer’s (KO) responsibility is to ensure the full and impartial enforcement of the 
labor standards in the administration of contracts (reference FAR 22.406 Administration and 
enforcement, 22.406-1 Policy (a). 
 
 

Attachment 1 
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 The Contracting Officer (KO) and the Administrative Contracting Officer (ACO) is 
responsible for approving and processing progress payments.  It is the KO and FAO  
responsibility to check with the FLA or government field office representative prior to 
approving the progress payment.  If there are no major labor violations the progress payment 
can be approved, provided the violation is cleared by the next progress payment request. 
 
  The Corps of Engineers, Fort Worth District (FWD) Federal Labor Advisor is located in 
the Contracting Division Office and the offices referred to herein as the FAO are the FWD field 
office sites or the FWD lake/construction field offices.  You are required to obtain clarification 
and/or advisement from your FAO or FLA for any questions concerning certified labor records 
and labor reporting requirements after award, prior to or at the preconstruction conference or as 
questions/problems arise throughout the duration of the contract.   
 
 e. FAR Part 22.406, Administration and Enforcement. 22.406-1 Policy.  
(a) General. Contracting agencies are responsible for ensuring the full and impartial 
enforcement of labor standards in the administration of construction contracts. Contracting 
agencies (Contracting Division) shall maintain an effective program that shall include- 
(1) Ensuring that contractors and subcontractors are informed, before commencement of work, 
of their obligations under the labor standards clauses of the contract; (2) Adequate payroll 
reviews (certified labor records), on-site inspections, and employee interviews to determine 
compliance by the contractor and subcontractors, and prompt initiation of corrective action when 
required; (3) Prompt investigation (whether internal or US Department of Labor) and disposition 
of complaints; and (4) Prompt submission of all reports required by this subpart. (b) 
Preconstruction letters and conferences.  
 
       Before construction begins, the Contracting Officer will issue a letter of delegation of 
authority to the Administrative Contracting Officer informing them of the labor standard 
provisions and their responsibilities for administering and assistance with enforcement under the 
contract.  The Field Area Office is required to elevate labor violations that cannot be resolved to 
the Fort Worth District, Federal Labor (FLA) for assistance, advisement, and resolution. 
 
 f. The prime contractor is required disseminate information and issue instructions for 
compliance with the contract labor provisions to their subcontractors (regardless of tier ship) 
who is responsible for the administration and weekly submission/reporting of the certified labor 
records and day-to-day operations. 
 

g. Prime Contractors are required to furnish each subcontractor a copy of the contract 
wage determination(s) and the “Application of Wage Determination” (if more than one wage 
determination is awarded with the contract).  The prime contractor is required to provide a 
signed copy of any modification issued by amendment affecting revision of the contract wage 
determination(s) to their subcontractors (regardless of tier ship). Prime contractors must provide 
a copy of the Contracting Officer’s letters regarding the requirements of the labor provisions to 
their subcontractors (regardless of tier ship) and a copy of this instruction pamphlet.   

 
Contractors can obtain the required Government forms as listed herein from the 

Government Printing Office (GPO) or the www.dol.gov (DOL) or the https://sam.gov website .  
 
 

Attachment 1 
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Forms such as the EEO Posters (English/Spanish), Standard Form (SF) 1444, Request for 
Authorization of Additional Classification and Rate, DD Form 879, Statement of Compliance and 
WH-347, Contractor Payroll Record (if the contractor chooses to use this form it must comply 
with the Copeland Act requirements). 
 
4. Labor Standards Provisions.  Specific federal labor laws and other regulatory labor 
requirements are incorporated within federal construction contracts.  Basic labor laws apply to 
Mechanics and Laborers (meaning any employee performing work physically on the job site, 
see Paragraph a below) of the work on contracts in excess of $2,000.00.  This means if the 
prime (or general) contract exceeds $2,000.00 the labor provisions apply to it as well as to any 
subcontract at any tier.  Specific labor provisions are applicable to contracts in excess of 
$10,000.00 and additional provisions apply to contracts in excess of $500,000.00.   Standard 
labor provisions and the certified labor recordkeeping are discussed in the following paragraphs.  
Attachment 2. 
 
 a. Mechanics and Laborers. The US Department of Labor’s definition of “Mechanics 
and Laborers” (reference FAR 22.401) are those who work predominately with their hands or 
with construction tools and equipment performing part of the work contracted at the project site.  
The Fort Worth District, Corps of Engineers labor policy is to determine the correct 
classification(s) of each employee(s) by the observation and reporting of duties and tasks being 
performed and tools of the trade being utilized during work performance. 
 
 b. Site of the Work.  “Site of the work” normally means the actual site of construction 
but may also include prefabrication or assembly yards, quarries or borrow pits, batch plants, and 
similar facilities if they are set up for and serve almost exclusively, the particular construction 
operation.  A more complete definition for “site of the work” is included. Attachment #4. 
 
5.  Construction Wage Rate Requirements (FAR 52.222-6).  This Act requires the contracting 
agency (Contracting Division) to incorporate predetermined employee classifications and 
minimum wage rates (including fringe benefits) in all federal construction contracts.  These 
classifications and rates are furnished by the Secretary of Labor (DOL) as a wage 
determination.  The Act requires that “Mechanics and Laborers” (see Paragraph 4a above) be 
classified to conform to the work performed and paid at least the minimum hourly rate plus any 
applicable fringe benefits, determined for the classification in the wage determination.  The 
Construction Wage Rate Requirement and Regulated Regulations requires employees be paid 
no less than once a week at predetermined hourly rates; therefore, contractors are cautioned 
about the employment of Mechanics and Laborers on a salary or piece-rate basis and of 
employees classified as Superintendents or Foremen who actually work more than 20% of their 
workday performing craft.  Reference Federal Acquisition Regulation FAR) 52.222-13. 
 
 a. Wage Determinations.  Wage determination(s) are issued by the Employment 
Standards Administration, Wage and Hour Division (DOL) and published on the https://sam.gov 
website.  Wage Determination(s) must be current at the time of bid opening and award.  The 
determination(s) contained in the awarded contract will be the minimum rates enforced for the 
duration of the contract. 
 
 b. Multiple Wage Determinations.  Contracts awarded with more than one wage 
determination, i.e., Building, Residential, Heavy, or Highway Construction, are required to have  
 

Attachment 1 
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an “Application of Wage Determination” as a part of the wage determination requirements 
package.  The application requires contractors to apply the appropriate wage determination(s) 
and indicate the wage determination(s) used to pay employees on their certified labor records 
for their portion of the contracted work performed. 
 
 c. Posting Wage Determinations.  Prime contractors are required to post a copy of the 
wage determination(s), the Application of Wage Determinations, and any approved additional 
classifications and rates to the wage determination(s), at the project site in a place easily 
accessible to all employees.  A “Notice of Employees” poster, completed to show the nearest 
Corps of Engineers office, will be furnished by the prime contractor for posting along with the 
contract wage determination(s).  Most Corps of Engineers contracts require the prime contractor 
furnish a weatherproof bulletin board for posting this information. 
 
 d. Classification of Employees.  Employees are to be classified correctly using 
classifications as determined in the wage determination(s).  The classification must include any 
zone, group, sizing, capacity, designations, etc. Certified labor records using a “Journeyman”, 
“Operator”, “Apprentice”, are not complete classifications and will be returned for 
correction/revisions.   
 

Example: “Journeyman/Plumber”, “Backhoe Operator less 2.5 cy” and 
“Electrical/Apprentice @ 5th/65%”, annotates a complete employee classification.  
Classifications may be coded provided a code sheet is furnished with each certified labor record 
to show the exact and complete craft/trade classification to be applied to employees. 
 
 e. Additional Classifications.   Classifications not listed in the wage determination 
requires the Prime Contractor to submit (or on behalf of their subcontractor) a Standard Form 
(SF) 1444, Request for Authorization of Additional Classification and Rate to have a work 
classification added to the wage determination.  The request must be submitted to the 
Contracting Officer, Federal Labor Advisor, or the Administrative Contracting Officer. 
Attachment #5. 
 

Note:  The Prime contractor or subcontractor must list the correct title of the work 
classification (include detailed job description of the duties), provide the proposed wage rate 
(including fringe benefits), provide a copy of the applicable wage determination awarded with 
the contract along with supporting documentation to substantiate the request. 
  

This information must be submitted to the Contracting Officer (KO), Federal Labor 
Advisor (FLA) or the Administrative Contracting Officer (ACO) at the FAO. 
 

(1)  If the Contracting Officer, Federal Labor Advisor or the Administrative Contracting 
Officer and the Prime Contractor (subcontractor, if involved) employee performing the trade (if 
known) agree to the classification and proposed rate, the Contracting Officer, FLA or the ACO 
will tentatively approve the SF 1444 (provided the contractor/subcontractor meet the 
requirements IAW regulations) will forwarded the request to the US Department of Labor, Wage 
& Hour Division for final decision.   

 
(2) If the listed parties cannot agree, the request with any substantiating documentation 

will be forwarded to the US Department of Labor for a final decision.  When submitting the  
 
 

Attachment 1 
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Standard Form (SF) 1444 it is very important that the Prime Contractor/subcontractor submit 
one request (no copies) per SF 1444.  If the Prime Contractor submits more than one  
classification and rate request, the SF 1444 will be returned to the Prime Contractor without 
processing. 
 
 f. Fringe Benefits. If a work classification requires fringe benefits to be paid in the wage 
determination the contractor/subcontractor must pay the employee fringe benefits.  The certified 
labor records must reflect how fringe benefits are paid by identifying each fringe benefits 
payment on the Statement of Compliance in the remarks section. The contractor/subcontractor 
must indicate if fringe benefits are paid to the employee(s) in cash, or paid into an approved 
fund plan, or program on behalf of the employee(s). Attachments #2. 
 

(1)  If a Contractor/subcontractor participates in a bona fide plan, fund, or 
program, the fringe benefit payments must be paid directly to the plan, fund, or program 
(the contractor/subcontractor are not allowed to have access to the fringe benefit 
payments) and the hourly amount of contributions made must appear in a separate 
column or location on the certified labor record on the Statement of Compliance.  The 
name(s) and address(es) of the plan or company to which the employee’s fringe benefits 
are contributed must be annotated in the remarks section on the Statement of 
Compliance Form (DD Form 879, WH-347 or computer-generated form) or the certified 
labor record.   

 
Fringe benefits which are set aside and not taxed until used should not be 

included in the gross pay for tax purposes.  The Statement of Compliance Form for 
fringe benefit payments would reflect fringe benefits were paid to a bona fide plan, fund, 
or program, Block 4(a).  

 
(2)  If a Contractor does not participate in a bona fide fringe benefit plan, fund, or 

program, the fringe benefit payments must be paid in cash and included in the employee 
gross earnings.  Certified Labor records and the Statement of Compliance Form would 
reflect that fringe benefits were paid in cash, Block 4(b). Attachment #1 

 
(3)  A contractor can combine the fringe benefits (pay a portion in cash and a 

portion into an approved fund, plan, or program) as long as the employee receives the 
full fringe benefit amount listed in the wage determination.  If so, the certified labor 
records must show how fringe benefits are paid for each employee – how much is 
included in the basic hourly rate and the hourly amount paid into approved plans, funds, 
or programs for the employee(s), and provide the name(s) and address(es) of the 
approved plans, funds, programs, or receivers, Block 4(c) would be checked and the 
remarks block completed to accurately reflect the fringe benefit payment arrangements. 

 
(4)  If a contractor desires credit for paying fringe benefits to a program which 

has not been approved by the US DOL a written request containing full information and 
factual data will be submitted to the FAO/FLA for review.  The request must include a 
description of the fringe benefit, such as health insurance, two-week paid vacations, etc., 
to whom payments are made and how much is to be contributed reduced to an hourly 
equivalent.  Certification is required to evidence that the payments so made are on a  
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guaranteed basis to a bona fide program for the sole benefit of the employee.  Any 
difference between the fringe benefit credit allowed and the fringe benefits required by 
the contract wage determination(s) are to be paid in cash to the employee.  Certified 
labor records and the Statement of Compliance Forms evidence how the fringe benefit 
payments are made. 

 
(5)  Questionable requests for credit for fringe benefits will not be allowed without 

approval from the US Department of Labor. 
 

(6)  Fringe benefit payments apply to all hours of work but are not subject to 
premium pay (See paragraph 6a regarding overtime law). 

 
(7)  Employees should be informed in advance of their employment, and in 

writing, of a contractor’s fringe benefit plan how fringe benefits will be paid, having the 
plan fully explained to them. 

 
Note:  Collective Bargaining or Union Agreements:  Wage computations for 

Apprentice. In some instances, bona fide apprenticeship programs contain percentages 
which are applied to a stipulated wage rate (i.e., stated in the approved apprenticeship 
program or set forth in a collective bargaining agreement), the product of which results in 
the wage rate paid to the apprentice. While such a computation is acceptable on 
construction projects not subject to the DBRA, the contractor on covered projects is 
bound by any higher wage rates in the wage determination and the percentages should 
be computed against the journey worker's basic rate found in the wage determination. 
Some apprenticeship agreements may specify dollar amounts, rather than percentages 
of the journey worker's rate, for various levels of progress. For example, where the 
journey worker's rate contained in the apprenticeship training program for a particular 
craft is $16.00 per hour and the apprentices are to receive $8.00, $10.00, $12.00, or 
$14.00, depending on their level of progress, the percentages to be applied against the 
journey worker's rate in the wage determination should be 50 percent, 63 percent, 75 
percent, and 88 percent, respectively. In addition, the apprentices are also entitled to 
receive fringe benefits in accordance with the provisions of the apprenticeship program.  

. 
       If the approved program is silent as to fringe benefits, apprentices must be paid 
the full amount of fringe benefits listed in the wage determination for their classification, 
unless the Administrator of the WHD (Administrator) determines that a different practice 
prevails in the locality of the construction project for that particular apprentice 
classification. 

 
 g. Holiday Pay.  Holiday pay applies when the wage determination has a footnote under 
fringe benefits for “Paid Holidays”.  This footnote will apply only to the fringe benefits of a 
specific craft classification. 
 

6.  Contract Work Hours and Safety Standards (CWHSSA) – Overtime Compensation 
(FAR 52.222-4) 

 
 a. This Act specifically states that contractors and subcontractors who are contracted for 
any portion of the contract requiring or involving the employment of Mechanics and Laborers are  
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11 

 

required, pursuant to the CWHSSA to pay employees one and one-half times their basic rate of  
pay for all hours over 40 worked on covered contract in a workweek (meaning the 41st hour is 
paid under CWHSSA). If the basic hourly rate has been lowered and the difference paid as 
fringe benefits, the basic hourly rate on which overtime is computed is the minimum required by 
the contact wage determination(s) for the classification.  Fringe benefits are required to be paid 
on all overtime hours worked, but are not computed at the time and one-half, rate of pay. 
 
 b. When employers violate CHWSSA, they are subject to liquidated damages assessed 
at the rate of $27.00 (as of Jan 2021 and are subject to change) for each calendar day for each 
employee(s) required or permitted to work in excess of the standard workweek of 40 hours 
without payment at the overtime rate or at the correct overtime rate. 
 
 c. NOTE OF CAUTION:  Piece-Rates & Salary.  The hourly rate of pay for a Mechanic or 
Laborer paid on a salary, or piece-rate basis, is established by dividing the gross weekly 
payment by the hours worked during the work week.  The rate so established must meet or 
exceed the rate contained in the wage determination for the craft classification, including fringe 
benefits where applicable, to comply with Construction Wage Rate Requirements.  If a salaried 
or piece-rate employee works over 40 hours per week, the employer is in violation of the 
overtime law and is required to pay an additional one-half the employee’s established rate for 
the workweek for all overtime hours. 
 
7.  Apprentices and Trainees (FAR 52.222-9).  Classification and rates for 
Apprentices/Trainees are not included in wage determinations.   
 
 a. Apprentices and Trainees (reference FAR 22.401 definition of an Apprentice) will be 
permitted to work at less than the predetermined rate for the craft they perform when they are 
employed pursuant to a bona fide Apprenticeship Program, registered with the US Department 
of Labor, Bureau of Apprenticeship and Training (BAT) or with a State Apprenticeship Agency 
recognized by US Department of Labor. Written evidence must be submitted to the government 
every 90 days from the US Department of Labor or a State Apprenticeship agency.   
 

Please Note:  The contractor must provide proof of certification (identification 
cards, registration cards, or registration forms are not acceptable).  The certified 
document must be submitted with the first certified labor record annotating the 
Apprentice/Trainee and include rate and ratio of the Apprentice/Trainee.  
Attachment #3.   

 
 b. Certification of Wage Rate.  Basic hourly wage rates for Apprentices/Trainees are 
usually a percentage (%) of the journeyman’s basic hourly wage rate.  Fringe benefits for 
Apprentices/Trainees are the same as for journeyman, except when a fringe benefit is 
determined in the wage determination as a percentage (%) of the basic rate.  In this latter case, 
the fringe benefit is a percentage (%) of the apprentice’s basic hourly rate. 
 
 c. Any employee(s) listed on a certified labor record (and paid) at an apprentice wage 
rate who is not registered and for whom written evidence and certification has not been received 
shall be considered underpaid and will be required to pay the applicable journeyman wage rate 
for the classification of work actually performed from the first date work performed the employee 
was on the job. 
 

Attachment 1 
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 d. Certification as to the permissible ratio of Apprentices/Trainees to Journeyman are 
established by the US Department of Labor (DOL) at the time of registration/certification into the 
Apprenticeship program.  The permissible ratio applies to each contract, on a daily basis.  If the 
ratio is certified to be 1 Apprentice to 3 Journeymen ; 1 Apprentice to 2 Journeymen; 1 
Apprentice to 3 Journeymen; with the second Apprentice allowed for the 4th Journeyman.  
(Fort Worth District policy is to permit 1 Apprentice to 1 Journeyman if ratio is not established by 
the US Department of Labor at time of certification). 
 

(1)  The allowable ratio of Apprentices to Journeymen on the project site in  
any craft/trade shall not exceed the ratio permitted the Contractor or subcontractor for 
the entire work force under the Bureau of Apprenticeship and Training (BAT) Program. 

  
(2)  The step, rate and percentage of progression, is required to be shown on the 

certified labor record.  The step, rate and percentage is a part of the employee(s) 
classification (i.e., “Electrical Apprentice, 5th/65 %”).  If the period and progression are 
not shown on the certified labor record calculations at the journeyman rate will be 
performed and the contractor will be required to pay back wages to each affected 
employee and provide proof of restitution. 

 
8. Compliance with Copeland Act Requirements (FAR 52.222-10).  The Copeland (Anti-
Kickback) Act requires only authorized deductions be taken from an employee’s pay (i.e., 
Federal Income Tax, Social Security Tax, State Withholding Tax, etc..).  These deductions are 
to be clearly identified and itemized on the certified labor records and also described in the 
center portion of the DD Form 879 or WH- 347 Statement of Compliance Form. 
 
 a. It is not necessary to include the amount of each deduction on the Statement of 
Compliance Form.  The amount shall be shown on the certified labor record. If there is not 
enough space on the Statement of Compliance to list each deduction, the contractor must 
provide an attachment listing each deduction and the dollar amount of each deduction per work 
hour.  
 
 b. Standard and customary deductions (i.e. FICA, Federal, Medicare or State) are 
permissible without approval from the US Department of Labor (DOL).  Some Non-Copeland 
Deductions require prior written authorization from the employee(s).  The authorization 
deduction statement must be an original statement dated and signed by the employee (the 
deductions taken must correspond with the dates on the certified labor record) and is required to 
be attached to the first certified labor record showing the deduction taken.   
 
       The authorization statement is required to state the exact reason for the deduction, the 
amount of each deduction and frequency of each deduction.  Deductions that are not “standard” 
or those which appear to be questionable will require approval from the US Department of Labor 
(DOL) and furnish DOL approval to the FLA/FAO.  An extract from the Code of Federal 
Regulations, Title 29 – Labor, Part 3, concerning deduction, is attached for guidance.  
Attachment #2. 
 
 c. Taxes:  FICA, Medicare, State, and Federal – According to the Simplified Tax and 
Wage Reporting System (linked to the US Department of Labor (DOL, Internal Revenue Service 
(IRS), Social Security Administration (SSA) and Small Business Administration (SBA) websites  
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is the responsibility of the Employer to ensure all applicable withholdings for federal income tax 
and the employee’s share of Social Security and Medicare taxes are deducted from earnings. 
 
9.  Payrolls and Basic Records (FAR 52.222-8).  It is the prime contractor’s responsibility to 
maintain certified labor records for each subcontractor working on the project (regardless of tier 
ship) during the course of the work and preserve certified labor records for a period of three (3) 

years after contract completion for all Mechanics and Laborers working on the site of work. (d) 
(See FAR 22-404-6-6 (2)(d) Preservation. The contracting agency shall retain payrolls and 
statements of compliance for 3 years after completion of the contract and make them available 
when requested by the Department of Labor at any time during that period. Submitted certified 
labor records payrolls will not be returned to a contractor or subcontractor for any 
reason, but copies thereof may be furnished to the contractor or subcontractor who submitted 
them, or to a higher tier contractor or subcontractor. 
 

Please note:  If there is a claim on the contract the FAO and the contractor must 
retain the certified labor records and associated documents in their files until the claim 
has been settled. 

 
Reference FAR 52-222-8 (b) (1) (a) of this clause that states, “except that full 

social security numbers and home addresses shall not be included on weekly 
transmittals. Instead the payrolls shall only need to include an individually identifying 
number for each employee (e.g., the last four digits of the employee’s social security 
number).”  

 
Please note the above paragraph further states, the Prime Contractor is 

responsible for the submission of certified labor record by all subcontractors. Contractors 
and subcontractors shall maintain the full social security number and current 
address of each covered worker and shall provide them upon request to the Contracting 
Officer, the Contractor, or the Wage and Hour Division of the Department of Labor for 
purposes of an investigation or audit of compliance with prevailing wage requirements. It 
is not a violation of this section for a Prime Contractor to require a subcontractor to 
provide addresses and social security numbers to the Prime Contractor for its own 
records, without weekly submission to the Contracting Officer. 

 
a. Use of Electronic Software. (S-102) Contractor Supply and Use of Electronic 

Software for Processing Construction Wage Rate Requirements for certified labor 
records (April 2011). The Contractor/subcontractor is required to use a commercially-
available electronic system to process and submit certified labor records electronically to 
the Government. The requirements for preparing, processing and providing certified 
labor records for labor reporting/recordkeeping are established by the Construction 
Wage Rate Requirements (Construction Wage Rate Requirements) as stated herein 
FAR 52.222-8, Payrolls and Basic Records and FAR 52.222-13, Compliance with 
Construction Wage Rate Requirements and Related Act Regulations. 

 
It is the contractor’s responsibility under the Construction Wage Rate 

Requirements to obtain and provide access, licenses, and other services to the 
government administration office and the District Federal Labor Advisor.  The contractor 
is also required to provide for the receipt, processing, certifying and electronically 
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transmitting to the Government, and storing weekly certified labor records and 
other data required for the contractor and subcontractor to comply with 
Construction Wage Rate Requirements and Related Acts regulations.  

 
The electronic certified labor record system service shall be used by the 

contractor to prepare, process, and maintain the relevant certified labor records  
and associated records for all work under their construction contract.  The 
electronic certified labor record service shall be capable of preserving these 
certified labor records and related labor records for the required three (3) years 
after contract completion.  

 
The contractor's provision and use of an electronic certified labor record 

processing system shall meet the following basic functional criteria: 
Commercially available; compliant with appropriate Construction Wage Rate 
Requirements certified labor reporting provisions of the FARS; allows for 
automated filing of Standard Form (SF) 1413 and Standard Form (SF) 1444; 
provides electronic import of contractual Construction Wage Rate Requirements 
Wage Determination(s) as awarded; capable of redaction for Freedom of 
Information Act (FOIA) request purposes; capable of special reporting 
requirements to include Apprentice and Journeyman ratios and periods of 
progression percentages, fringe benefits tracking, standard and non-standard 
deduction (Copeland Act) tracking and electronic copies of manually signed 
documents; the system must provide complete worker tracking of hours 
regardless whether one or multiple contracts are awarded.  Contractors (whether 
prime or subcontractor) is required to ensure overtime is paid under the Contract 
Work Hours and Safety Standards Act (CWHSSA) is accounted for within the 
system; capable of online training to Users; must accommodate the required 
numbers of employees and subcontractors planned to be employed under the 
contract. 

 
The contractor should produce an Excel spreadsheet-compatible 

electronic output of weekly certified labor records (format at 
http://www.rmssupport.com/guides.aspx) for export in an Excel spreadsheet to 
be imported into the contractor's version of Resident Management System 
(RMS), that in turn shall export the certified labor record data to the 
Government's Resident Management System (RMS); provides state-of-the-art, 
demonstrated security of data and data entry rights; ability to produce contractor-
certified electronic versions of weekly certified labor record data; ability to identify 
erroneous entries and track the data/time of all versions of the certified 
Construction Wage Rate Requirements certified labor records submitted to the 
government (as required weekly) over the life of the contract; provides access by 
a wide variety of hardware and hardware platforms (computer, PDA, etc.); must 
be capable of generating a durable record copy, that is a CD and PDF (format 
subject to change due to technology) file record of data from the system 
database at the end of the contract closeout. This durable  
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record copy of data from the electronic Construction Wage Rate Requirements 
certified labor record processing system are required to be provided to the 
Government weekly and during the contract closeout.  

 
All contractor-incurred costs related to the contractor's provision and use 

of an electronic certified labor record processing service shall be included in the 
contractor's price for the overall work under the contract. The costs for 
Construction Wage Rate Requirements and Related Acts compliance using 
electronic certified labor record processing services shall not be a separately 
bid/proposed or reimbursed item under this contract. 

 
Contractor Payroll Record (ENG 3180) – Recordkeeping 

Requirement.  It is the government’s responsibility to log in the certified labor 
records submitted by the contractor utilizing the ENG Form 3180 to ensure labor 
compliance. Each subcontractor, at any tier, is required to submit an individual 
ENG 3180 for their certified labor records.  The Contractor shall maintain a copy 
of their and their subcontractors ENG 3180’s.  

 
ENG 3180's shall be updated weekly (as required by regulatory 

guidance FAR 52.222-8 every 7 days) and reviewed by an authorized 
government representative along with certified labor records to ensure 
contractors/subcontractors are in compliance with the labor statues in the 
awarded contract.  

 
         The certified labor record (originals, amended, corrected or revised) are 
required to list the employees’ correct craft/trade classification, hourly rate of pay, 
daily and weekly hours worked, identifiable deductions.  Certified labor records 
showing deductions as (“Other”, “Miscellaneous” or “Voluntary” are not 
acceptable) the gross and net wages paid for the week are required to be shown 
on each certified labor record. 

 
The certified labor records contain, as a minimum, the labor requirements 

set forth in the contract.  The labor records are required by federal law to be 
submitted weekly, within seven (7) days after the work is performed, to the 
government (FAO Field Office) as stated in FAR 52.22-8.  Prime Contractors are 
responsible for ensuring each subcontractor (regardless of tier ship) furnish a 
signed Statement of Compliance and certified labor records within the seven day 
period. Certified labor records not submitted within the required timeframe is a 
violation and retainage may be assessed for non-submission of certified labor 
records (see below FAR Clause).  Attachments 11 and 12. 

 
Reference FAR 22.406-6 Certified labor records and statements, 

Paragraph (b) Withholding for non-submission. If the contractor or 
subcontractor fails to submit certified labor records promptly, the contracting 
officer shall, from any payment due to the contractor, withhold approval of an 
amount that the contracting officer considers necessary to protect the interest of 
the Government and the employees of the contractor or any subcontractor. 

 
 

Attachment #1 



16 

 

b. The contractor/subcontractor must ensure each certified labor record contains 
their name and address, the title of the project, the government contract number (not 
contractors subcontract number) the associated Task Order Number (if applicable), the 
location and the applicable wage determination(s) number for the work performed. 

 
c. The beginning and ending dates of the weekly period covered by the labor 

record is required to be shown. Certified Labor Records must cover a seven (7) day 
period since employees are required by law to be paid no less often than once a week  
(2 week certified labor records will not be accepted). 
 

d.  The certified labor records are required to be numbered consecutively, one 
number for each week of work, commencing with the first week of work and continuing 
until completion (if supplemental, revised or corrected records are submitted they must 
be number 1a, 2b, etc.. if using electronic payroll system).  The certified labor record 
covering the last week of work at the project site is required to be numbered and marked 
“Final”.  (See Payroll Statements, paragraph 11(b)(1), for weeks when no work is 
performed.) 

 
e. The employees craft/trade classification(s) are required to be as listed in the 

wage determination (no exceptions) or as approved by additional classification and rate 
procedures (Standard Form 1444, see Paragraph 13).  If groups, zones, or equipment 
sizes are listed on the wage determination(s) they are part of the craft classification and 
must be annotated on the certified labor record. 

 
f. When a contract is awarded with multiple wage determinations the contractor 

must provide the wage determination number being used to pay the employee(s) on the 
certified labor record for specific individuals for the dates of work performed.  If the 
contractor fails to provide the wage determination compliance will be checked against 
the highest rate noted for the craft/trade from all contract wage determinations (usually 
the Building Construction Projects) if the applicable wage determination number to be 
applied is not shown on the labor record. 

 
g. The daily and weekly hours of work is required to be shown for every 

employee working at the project site as a “Mechanic” or “Laborer”. 
 

h. Any travel time is to be shown as a separate entry on the labor records and 
identified as such. 

 
Home to Work Travel: An employee who travels from home before the 

regular workday and returns to his/her home at the end of the workday is 
engaged in ordinary home to work travel, which is not work time. (Not 
compensable) Travel that is all in a Day's Work: Time spent by an employee in 
travel as part of their  principal activity, such as travel from job site to job site 
during the workday, is work time and must be counted as hours worked. 
Construction workers who commute directly from their home to a job site aren't 
entitled to travel pay.  (Work Time Compensable).  
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Employees would not be paid for traveling from their home to the "meet 
up location" as that would be considered the employee’s normal daily commute. 

 
             However, the company’s "meet up" location would be considered the first 
“job site” of the day and IAW the US Department of Labor (DOL) regulatory, if an 
employee leaves a job site and continues to another one, that is “all in a day’s 
work” and the employee must be paid for that travel time. 

 
i. The hourly rate of pay must be shown for all employees performing work on the 

project. NOTE:  If an individuals’ workweek requires multiple wage determination(s) each 
wage determination being used must be shown separately on the certified labor payroll 
record by craft/trade showing the employee’s hourly rate of pay. Cash fringe benefits 
may be included in the basic hourly wage rate, or shown separately.  (See Paragraph 
5f). 

  
When employees work on more than one Corps of Engineers contract in a work 

week, deductions may be consolidated on one certified labor record, as long as the 
hours given on the labor record, hourly rate of pay, and gross earnings amount paid are 
shown to reflect hours worked for the contract for which the labor record is furnished.  
Total gross amount paid for each employee for the workweek must be shown before the 
consolidated deductions are shown.  Reference to a master labor record, without 
furnishing a copy of the master labor record, is prohibited. 

 
NOTE: Form WH-347 is an acceptable combination Payroll and 

Statement of Compliance Form and may be purchased from the Government 
Printing Office or can be downloaded from the Department of Labor website at 
http://www.dol.gov/whd/forms/wh347instr.htm .  

 
10. Payrolls and Basic Records – Delivery/Task Order Contracts, Indefinite Delivery 
Quantity (IDIQ’s), MATOC (Multiple Award Task Order Contracts), SATOC (Single Award 
Task Order Contract), Job Order Contracts (JOC), Time and Materials (T&M). 
 
 For “D” type construction contracts each delivery/task order issued against the base 
contract is to be treated as an individual or “mini” contract.  Each Task Order issued will have a 
sequential number assigned for each Task Order.   
 
 Each certified labor record submitted must include the Government Contract Number 
and the Task Order Number (not the contractor’s number) for each certified labor record. The 
contractor’s and subcontractor’s name and address, the labor record number, the week 
beginning/ending dates, the project, location and the wage determination number awarded with 
the Task Order issued for work performance must be annotated on the certified labor record.  
Certified labor records for each Task Order must be numbered sequentially beginning with 
Labor Record Number 1 and upon completion of the work for the delivery/task order, the 
notation “Final” placed on the last labor record.   
 
11.  Statements of Compliance for Certified Labor Records. 
 

a. A Statement of Compliance Form (attached to the certified payroll record) is 
required for each weekly certified labor record report.  Each certified labor report  
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submitted whether original, corrected, supplemental or revised must be accompanied by 
a signed “Statement of Compliance”.  Contractors are required to submit their certified 
labor records electronically, the certified labor record and the Statement of Compliance 
is required to be signed electronically.  Acceptable forms are:  

 
(1)  Statements of Compliance, DD Form 879 which can be accessed at the 

following website http://www.dtic.mil/whs/directives/infomgt/forms/eforms/dd0879.pdf.  
Attachments 7 and 8. 

 
(2)  Statement on reverse side of WH-347, Contractor Payroll Records may be 

accessed at the following website http://www.dol.gov/whd/forms/wh347instr.htm.  
Attachment 11. 

 
(3)  The contractor’s own combined Certified Labor Record and Statement of 

Compliance Form, are acceptable, provided the Certified Labor Record and the 
Statement of Compliance produced contains the exact language of the DD Form 879 
WH Form 347 and the following statement is added:  “The language of this statement is 
exactly the language of [DD Form 879 or WH Form347]”. 

 
 b. Preparation of the Statement of Compliance.  Statements of Compliance must 
represent a weekly (7-day) period, and are numbered consecutively for each week work is 
performed on the contract, commencing with the first work week and continuing until the project 
site work is completed.  The last work week statement is marked “Final”. 
 

(1)  If the certified labor record contain discrepancies in dates from one labor 
record submission to another the Prime Contractor and subcontractors may be required 
to send clarification to the FAO/FLA explaining the discrepancy of the time periods in 
question.  Although it is not required it may be left to the Contractors’ discretion to 
require or submit “No-Work” or “Negative” statements on certified labor records.  To 
facilitate good record keeping of weekly certified labor records and chronological 
progression of the labor performance of the contract please see note below. 

 
Note: If the contractor decides not to submit certified labor records for 

weeks when no work is performed, the contractor must either (1) annotate on the 
next week when work performed, “No Work” and list the dates in which “No 
Work” was performed or (2) submit a letter stating, “No Work” performed and list 
the dates which no work was performed. 

 
(2)  Attention should be given to the completion of the spaces provided to 

“describe” deductions.  This is required by the Copeland (Anti-Kickback) Act, even 
though the attached certified labor records may be self-explanatory.  (See Paragraph  
8a-b.) 

 
(3)  Attention should also be given to completion of the spaces for fringe benefit 

payments.  If both, “cash” and “fund” payments are applicable, explanations or notations 
are required.  Complete the “exceptions” or “remarks” blocks to show clearly how, and to  
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what, plans, funds, or programs you are paying employee fringe benefits and any cash 
fringe benefits paid to the employee.  (See Paragraph 5f.) 

. 
12.  Corrections/Revisions of Certified Labor Records.  A certified labor record once 
submitted or transmitted electronically will not (under any circumstances) be returned for 
correction/revision. 
 
 a. Administrative errors not involving underpayments and back wages due to the 
employees may be corrected/revised, and initialed by, an authorized representative of the 
contractor and/or subcontractor and the FAO or by the FLA.  Otherwise, corrective action will be 
supplemental, corrected, revised or subsequent certified labor record along with a signed 
Statement of Compliance to accompany the corrected labor record.  In some instances letters of 
corrective action will be accepted (check with FLA or FAO) to ensure compliance with the labor 
provisions of the contract. 
 
 b. A corrected, revised or supplemental certified labor record is accompanied by a 
signed Statement of Compliance Form and must be identified a “Corrected”, “Revised” or 
“Supplemental” along with the certified labor record. 
 
 c. If corrections are made by subsequent, corrected or revised certified labor records, 
the hours and dates for corrected payments are required to be shown as a separate entry on 
the certified labor record making the corrections. 
 
 d. Employee Restitutions.   When back wages are found due to an employee (whether 
from an internal or US Department of Labor Investigation) and corrective action is required, the 
contractor/subcontractor must provide evidence of payment, efforts to correct the violation and 
submit corrected/revised certified labor records to cover the date violation(s) occurred.  
Acceptable evidence would be a notarized acknowledgement for the gross and net amount of 
restitution, dated and signed by the employee, or a copy of the front and back of an endorsed, 
processed check identified to correct the underpayment.   SWF 1275-J Employee’s Restitution 
Receipt.  Attachments 13 and 14. 
 
 e.  If an employee cannot be located to affect restitution, the contractor/subcontractor 
must submit evidence of efforts made to locate the employee (acceptable evidence, i.e. a letter 
or correspondence sent to the employee and returned from the US Postal Service or 
UPS/FedEx etc.) . 
 

When an employee is not locatable the contractor is required to notify the FLA or the 
FAO and provide the requested evidence (including the employees full social security number, 
complete address as required in FAR 52.222-8 requires the contractor/subcontractor to maintain 
this information in his records throughout the duration of the project) as stated in paragraph 12e.   
The FLA or FAO contractor is required to submit a Memorandum for Record that includes a 
statement of events, (i.e. when the violation occurred and what efforts were made to correct the 
violation and any supporting incoming/outgoing correspondence).  These documents are 
required to be forwarded to the Fort Worth District, Federal Labor Advisor (FLA).  The FLA will 
coordinate with the US Department of Labor and will prepare the Contracting Officers Report.  
The contracting agency’s authorized person to sign the report is the Contracting Officer.  The 
report will be forwarded to the US Department of Labor for disposition/disbursement of funds. 
Attachments 15 and 16.  
 

Attachment #1 



20 

 

13.  Subcontracting Labor Standards (FAR 52.222-11).  Several contract provisions apply 
specifically to subcontracting and requires contractors to include the labor provisions in all 
subcontract agreements regardless of tier ship (meaning 2nd, 3rd, 4th, 5th, 6th, etc...).  A  
completed/signed Standard Form (SF) 1413, Statement and Acknowledgement is required to be 
furnished within fourteen (14) days of any subcontract award by the Prime Contractor to the 
FAO.   
 

This form must be submitted for every subcontractor working on the jobsite, regardless 
of tier ship.  First-tier subcontractors are responsible for reporting 2nd-tier subcontractors, 3rd tier 
to 2nd tier, 2nd tier to 1st tier (see Page 114 on reporting requirements).  The Prime contractor is 
obligated and responsible for every subcontractor allowed access and performing work on the 
jobsite regardless of tier ship.  The Prime Contractor is required to state what portion of the 
contract work is subcontracted and to whom.  The last subcontractor involved who will actually 
perform that portion of the contract work, “acknowledges” the labor provisions.  
 
 a. Standard Form (SF) 1413, Statement and Acknowledgement (see Page 114) of this 
pamphlet.  Specific requirements are as follows: 
 

(1)  The original form is completed, signed and submitted electronically to the 
FAO within fourteen days after award of each subcontract. 

 
(2)  Prime Contractors are to complete the upper portion of the SF 1413 and sign 

the original in the middle right portion.  Blocks 1 through 11.  Blocks 10 and 11 are 
required to be completed and signed by an authorized representative (someone with 
vested interest in the company) of the Prime Contractor for any Subcontractor 
performing work on the project.   

 
(3)  The last-tier subcontractor involved completes and signs the lower portion of 

the SF 1413, Statement and Acknowledgement Form.  Intermediate subcontractors are 
accounted for, but they do not sign the form.  Blocks 5, 14, 15, and 16 must be 
completed, signed original and submitted for any subcontractor at any tier performing 
work on this project.  Block 15 must be signed by an authorized representative 
(someone with vested interest in the company) of the subcontractor.   

 
If someone other than the Owner/President signs the SF 1413 as a 

representative for the Prime (Blocks 9 through 11) and the Subcontractor (Blocks 14 
through 16) the contractor must provide a letter (company letterhead) of authorization 
signed original to the Administrative Contracting Officer, FWD Field Office for any person 
that signs the awarded Government contract. 

 
(4)  An exact and complete description of the subcontracted work is to be 

shown to eliminate questions on work performed at the project site and to preclude 
erroneous submission of this form for suppliers.  Block 6. 

 
NOTE:  Technical Specifications Section or Title of Contract 

identification is not acceptable and may not be used in lieu of an actual 
description of work in Block 16.  Contractor must provide detailed, 
description of work. 
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b. Work performed by an unacknowledged subcontractor may not be included in 
the contractor’s request for partial/progress payment until the SF 1413 is submitted in a 
satisfactory manner. 

. 
c. Certified Labor Records are required to be submitted for all subcontractors 

who perform Construction Wage Rate Requirements (Davis-Bacon) work at the project 
site.  Subcontractor certified labor records must be processed through, and reviewed, for 
compliance by the Prime contractor. The ultimate responsibility for contractual 
compliance with the labor provisions rests with the Prime Contractor (the prime 
contractor is required to review the certified labor records for compliance) prior to the 
certified labor records submission to the FAO.   

 
d. If a subcontract is awarded to a firm which does not perform “Mechanic” or 

“Laborer” type work at the project site the Prime contractor shall so notify the FAO/FLA 
by letter. 

 
e. The Contractor shall maintain a copy of all subcontractors’ proof of required 

insurance, Accord Forms, and shall provide a copy to the Administrative Contracting 
Officer at the FWD Field Office (not required to be sent to the FLA). 

 
14. Employee Leasing Firms.  To determine whether a company which “leases” employees to 
the Prime or the Subcontractor(s) is considered a bona fide Subcontractor, the following 
guidance is provided: 
 
 a. In those instances where the employee leasing firm does the hiring of the construction 
employees and carries these employees on its certified labor record, the following applies:  The 
leasing firm becomes a 2nd-tier Subcontractor and shall submit the SF 1413, sign the certified 
labor record, and the Statement of Compliance Form.  This is the case where the employees 
are hired by the leasing firm and are sent to the construction contractor(s) site to perform 
construction work as instructed at the project site – but remain employees of the leasing firm 
and are paid by the leasing firm. 
 
 b.   In those instances where the Contractor or Subcontractor hires a firm to do the 
accounting portion of its business, including issuing paychecks to the Contractor’s employee(s), 
the following applies: 
 

If the Contractor has hired the employees and is the party responsible for 
informing the leasing firm as to what amount to pay these employees, then the 
Contractor’s authorized representative must sign the Statement of Compliance Form for 
each certified labor record.  The certified labor record may be signed by the leasing firm, 
but a Statement of Compliance Form, for each payroll submitted, signed by the 
Contractor, is still required. 

 
Under these circumstances, the leasing firm is not considered a 2nd tier 

Subcontractor and is not required to furnish the SF 1413. 
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15. Withholding of Funds (FAR 52.222-7).  This provision gives the Contracting Officer 
authority to withhold funds from Prime Contractor accrued earnings to ensure payment to 
employees or to cover liquidated damages or back wages when violations of the labor 
provisions have occurred or when there is reason to believe that violations have occurred.  
Withholdings can be accomplished under the contract on which the violations have occurred or 
from any other Government contract on which the Prime Contractor is the same.   

. 
 a. Employees are not considered paid until a copy of the certified labor records 
evidencing adequate payment is furnished in an acceptable manner.  If a company performs 
work at the project site and a copy of the certified labor record showing this work has not been 
furnished, it shall be assumed that the employees have not been paid, and an estimated 
amount to cover the employees’ earnings will be withheld. 
 
 b. A penalty of $27.00 (as of Jan 21 and subject to change) per day will be assessed as 
liquidated damages for the prime/subcontractor under the Contract Work Hours and Safety 
Standards Act for each day an employee not paid for overtime compensation. 
 
 c.   In cases of misclassifications, back wages, unauthorized or unidentified deductions, 
sufficient funds will be retained from monies due the prime contractor/subcontractor, or all 
payments suspended, until violations cease and correct payment or supporting document is 
evidenced. If violations exist at contract closure involving misclassification, back wages or 
unauthorized deductions funds permanently withheld and the funds will be sent via EFT to the 
US Department of Labor. 
 
 d. It is this contracting agency’s Fort Worth District, Corps of Engineers labor policy that 
final contract payments will not be released if there is an active US Department of Labor 
Investigation that has not been completed and/or closed.  Final contract payment will not be 
released until the contracting agency (Contracting Division, Contracting Officer/Federal Labor 
Advisor), Government Field Office Representative or Administrative Contracting Officer certifies 
that all contractual labor provisions are in compliance and met. 
 
 e. In cases where the US Department of Labor (DOL) has concluded an investigation the 
US Department of Labor will send a written request to the Contracting Officer/Federal Labor 
Advisor requesting Disbursement of Withheld Funds when violations were found during their 
investigation. The US Department of Labor, Wage & Hour Division (WHD) will request the 
contracting agency to transfer funds to WHD.  The Federal Labor Advisor will contact the 
Administrative Contracting Officer/Government Payroll Representative and provide advisement 
to comply with the US Department of Labor’s request.   
 

The procedures herein apply to the processing of funds in cases in which a contractor 
authorizes the contracting agency to apply contract funds to back wages due covered workers.  
Funds will be withheld via EFT (no check are acceptable).  The contracting agency will follow 
established guidelines under the “Streamlining Claims for Federal Contractor Employees Act” 
(US Department of Labor All Agency Memorandum Number 215 dated 10 March 2014 signed 
by President Obama). 
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16. Compliance with Construction Wage Rate Requirements (FAR 52.222-13) the rulings 
and interpretations of the US Department of Labor, as published in 29 Code of Federal 
Regulations (CFR), Parts 1, 3, and 5, are applicable to the Prime Contractor, as well as all 
subcontractors at any tier. 
 
17.  Certification Eligibility (FAR 52.222-15) the Prime Contractor must certify that neither the 
Prime Contractor (including subcontractor) nor any person or firm having an interest in the 
Contractor’s firm is ineligible to be awarded Government contracts and that none of the contract 
work will be subcontracted to such a person or firm regardless of the tier of subcontracting.    
 
18. Disputes Concerning Labor Standards Clause (FAR 52.222-14) any disagreement 
between the Prime Contractor or any Subcontractors and the Contracting Agency US 
Department of Labor which concerns the labor provisions, will be processed under this clause, 
and not under the contracts general “Disputes” clause. Attachment 16. 
 
19. Contract Termination/Debarment (FAR 52.222.12) a contract may be terminated and a 
prime or subcontractor may be debarred for breach of any of the contract labor provisions.   
 
20. Socio-Economic Provisions.  Listed below are several socio-economic contract clauses, 
monitored either by the Fort Worth District, Corps of Engineers, Small Business and Economic 
Utilization Advisor, Contracting Division, telephone (817) 886-1382, or by the Office of Federal 
Contract Compliance Programs (OFCCP), U.S. Department of Labor, 525 Griffin Street, Room 
840, Dallas, Texas 75202, telephone (214) 767-2911.  Some of the clauses pertain only to 
specific contracts.  Information or answers to questions concerning these provisions should be  
directed as follows: 
 
 a. Utilization of Small Business Concerns and Small Disadvantaged Business 
 Concerns – Contracting Division. 
 
 b. Small Business and Small Disadvantaged Business Subcontracting Plan – 
 Contracting Division. 
  
 c. Utilization of Women-Owned Small Businesses – Contracting Division. 
 
 d. Equal Opportunity – OFCCP, DOL. 
 

e. Affirmative Action Compliance Requirements for Construction – OFCCP, DOL.           
 

f. Affirmative Action for Special Disabled and Vietnam Era Veterans - OFCCP, DOL.     
 
 g. Affirmative Action for Handicapped Workers – OFCCP, DOL.  
 
21. Related Provisions and Requirements.  Other laws, regulations, policies, and 
requirements that relate to the basic labor provisions of the contracts.  Those that have raised 
questions or caused problems in the past are noted and discussed for information and 
guidance. 
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 a. Labor Disputes.  Threatened or actual work stoppages, strikes, labor disputes, and 
related labor controversies that affect the construction progress in any way will be reported, 
Federal Labor Advisor, the ACO, and the FAO. 
 

(1)  Contractors are obligated to take necessary action to resolve disputes which 
affect the progress of construction at the project site. 

 
(2)  Picketing is not permitted on Government installations.  Installation 

commanders are responsible for all activities at an installation.  If picketing occurs at an 
installation, the installation commander may establish controlled entrances.  If controlled 
entrances are established, contractors are expected to comply with installation directives 
on the use of these entrances. 

 
 b. Representatives of Labor Organizations.  Representatives of labor organizations 
are normally permitted to visit construction sites, provided clearance is obtained.  Installation 
commanders cannot permit entry of certain persons to some construction areas. 
 
 c. Representatives of the US Department of Labor (USDOL).  Representatives of the 
US Department of Labor (US DOL) may of their own initiative or if an employee complaint has 
been filed, contact the Contracting Agency or the Field Area Office or may interview employees 
and examine contractor certified labor records.  Reference Paragraph 15 (b) (c) and (d). 
This is usually necessary when an allegation of violations is being investigated.  The point of 
contact for US Department of Labor Investigations is the Fort Worth District, Federal Labor 
Advisor.   
 

Please Note:  The Field Office is not authorized to provide official government 
documentation to the US Department of Labor with respect to an investigation.  The Field Office 
is required to contact the Contracting Officer and the Federal Labor Advisor.  

. 
 d. Project Site Interviews (Employee Labor Interviews).  Our contracts provide for 
interviewing Contractor employees at the project site during working hours. FAO/QA 
Representatives will interview employees at the site during working hours.  They will be 
observing the work, checking the certified labor records, or otherwise inspecting and checking 
compliance with the labor provisions of the contract.  They will request prompt correction of any 
violations found. 
 
 e. Working Owners.  An owner of a bona fide company performing “Mechanic” or 
“Laborer” work at the project site is reported by a certified labor record procedure as any other 
mechanic or laborer, except that the amount of payment is not shown, only hours worked on the 
contract must be shown.  A Standard Form (SF) 1413, Statement and Acknowledgement form is 
required to be submitted.  Certified labor reports are required to be submitted, the certified labor 
records must include classification and daily hours of work shown with a notation, “Owner”, or 
other applicable title, in lieu of wage rate and payment.  An “Owner”, “Co-owner”, or “Partner” 
must own at least (20) percent of the company in order to be exempt from the labor provisions. 
It is critical that business owners correctly determine whether individuals providing services are 
employees or independent contractors.  If an individual files a 1099 that does not of itself make 
that individual an “independent contractor”. 
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 f. 1099 Workers.  Only contractors/subcontractors with bona fide state/federal licensing, 
insurance, registration, VIN number, etc., are considered 1099 business owners.  The prime 
contractor or tiered subcontractor must maintain a record of their subcontractors’ company 
Federal Tax ID number and a copy of the subcontractors business licensing/insurance in the 
contract files.  The Prime Contractor is responsible for ensuring all “self-employed” 
subcontractors (regardless of tier ship) are bona fide business owners.  The business 1099 
requires submission of the SF 1413 and Appendix A SWFP 1185-1-1 Acknowledgement and 
certified labor records with the “Owner” so classified. 
 

All other 1099’s must be carried on a contractors certified labor record with the 
craft/trade and rate per hour/gross wages.  A notation of “1099” should be provided on 
the certified labor record form for each 1099 worker to distinguish the craft/trade.   

 
Bona Fide Business Owners.  A bona fide owner contractor who also performs 

construction work is exempt from reporting their wage rates, but all employees ARE 
subject to the Construction Wage Requirements. Weekly certified labor records must be 
submitted listing the Owner name, work classification/trade as “Owner” and hours 
worked, but may omit the wage rate for the Owner only.  All employees performing 
construction work must be listed by name, work/trade classification, hours worked and 
hourly rate.  

 
Per 29 CFR 541.102, Bona Fide Business Owners shall be actively engaged in 

management activities of the Business/Company, including, but not limited to:  
interviewing, selecting training, and disciplining employees; setting and adjusting 
employees’ rate of pay and work hours; directing work of employees; maintaining 
production or sales records for use in supervision or control; appraising employee’s 
productivity for purpose of recommending promotions or other changes in status; 
handling complaints and grievances; planning and apportioning work; determining 
techniques or type of materials, supplies, machinery, equipment or tools to be used; 
determining merchandise to be bought, stocked and sold; controlling flow and 
distribution of materials or merchandise and supplies; providing for safety and security of 
employees or the property; planning and controlling budget; and monitoring or 
implementing legal compliance measures.  Staffing levels must equal the equivalent of 
two full time employees throughout the year. 

 
Sole Proprietor.  A Sole Proprietor contractor must provide copy of their 

company Federal Tax ID and copy of the business license to confirm their business 
status with respect to the Construction Wage Rate Requirements (Davis-Bacon Act) 
reporting.  A copy of the company liability insurance coverage is acceptable if a business 
license is not available.  Sole proprietor owners are required to list themselves on the 
certified labor records with work/trade classifications as “Owner”, and include hours 
worked, but do not need to report a wage rate.  The determining factor for the US DOL 
takes into consideration is that the Sole Proprietor be set up as Incorporated or LLC so 
the money is directed to some other entity apart from themselves.  The objective is to 
make the distinction between sole proprietor and an independent contractor. 

 
Independent Contractor (1099 relationship, refer to Paragraph 21f).  Workers 

classified as Independent Contractors or “1099 workers” are subject to the Construction 
Wage Rate Requirements.  Independent Contractors must be paid in accordance with  
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the Construction Wage Rate Requirement wages as listed in the wage determination 
and reported on the weekly certified labor records weekly (every 7 days) submitted by 
the contractor/subcontractor the were subcontracted.  

  
Service workers such as doctors, dentists, veterinarians, lawyers, accountants, 

contractors, subcontractors, public stenographers, or auctioneers who are in an 
independent trade, business, or profession in which they offer their services to the 
general public are generally independent contractors. However, whether these people 
are independent contractors or employees depends on the facts in each case. The 
general rule is that an individual is an independent contractor if the payer has the right to 
control or direct only the result of the work and not what will be done and how it will be 
done. The earnings of a person who is working as an independent contractor are subject 
to Self-Employment Tax.  

 
If you are an independent contractor, you are self-employed. To find out what 

your tax obligations are, visit the Self-Employed Tax Center.  You are not an 
independent contractor if you perform services that can be controlled by an employer 
(what will be done and how it will be done). This applies even if you are given freedom of 
action. What matters is that the employer has the legal right to control the  details of how 
the services are performed. 

 
If an employer-employee relationship exists (regardless of what the relationship 

is called), you are not an independent contractor and your earnings are generally not 
subject to Self-Employment Tax. However, your earnings as an employee may be 
subject to FICA (Social Security tax and Medicare) and income tax withholding. For 
more information on determining whether you are an independent contractor or an 
employee, refer to the section on Independent Contractors or Employees. 

 
 g. Owner-Operators (of Hauling Equipment).  Bona Fide “Owner-Operators” of 
hauling equipment (mainly dump trucks) are exempt from most labor provisions.  An (SF) 1413,  
Statement and Acknowledgement Form, is required to be submitted within 14 days as required 
for subcontracting.  The contractor (or subcontractor) paying the owner-operators may report 
the Owner-Operators on his certified labor records, giving their name, address, last 4 digits of 
their social security number (required by FAR 52.222-8) and craft/trade classification, with 
certification that they are Owner-Operators.  Hours of work and amount of pay are not required. 
 

Note:  The contractor/subcontractor is required by the above reference FAR to maintain 
in their file each employees name, address, city, zip and complete social security 
number and make it available upon request from the contracting agency or the US 
Department of Labor. 

 
 h. Rental Equipment with Operator. When contractors rent equipment with an 
operator, the operator is paid at least the minimum rate required by the wage determination 
listed in their contract for the equipment operated.  A Standard Form (SF) 1413 is required to be 
submitted within 14 days along with the certified labor records of the contractor renting the 
equipment with the operator and would show the craft/trade classification, hours of work, and  
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actual payments.  The difference between the minimum rate required for the operator and the 
total paid for rent of the equipment (with an operator) must be a fair and reasonable rental rate 
for the equipment.  The operator must receive at least the minimum hourly rate required by the 
contract wage determination for the classification of work performed. 
 
 i. Foremen, Superintendents, & Quality Control Personnel.  Foremen and 
Superintendents who perform “Mechanic” or “Laborer” duties more than 20 percent of their time 
are subject to the labor provisions.  For the time of their work, they are to be craft/trade 
classified for the work they perform as any other “Mechanic” or “Laborer”, and paid no less than 
the contract rate for that craft classification, including premium pay for any overtime worked.  
Supervisory, Quality Control Personnel or Administrative Personnel (only) are considered 
Service Contract Act (SCA) employees and are not covered by the Construction Wage Rate 
Requirements (Davis-Bacon Related Act - DBRA) and are not required to be reported on labor 
records. The certified labor records must be maintained by the contractor for a period of three 
(3) years after final payment of their contract. 
 
 j. Employment of Undocumented Workers (Illegal Aliens).  Our contracts do not 
have provisions to prevent employment of undocumented workers except in restricted areas 
where employee clearances are required.  The labor provisions will be enforced for 
undocumented workers as for any other Mechanic or Laborer.  In the event these workers are 
picked up at the project site by Immigration authorities, contractors are to assure that these 
workers are paid in full for any amounts due them for work performed under the contract. 
 
 k. Fair Labor Standards Act.  Enforcement of the Fair Labor Standards Act (including 
the Child Labor Laws) is the responsibility of the US Department of Labor (DOL).  All inquiries 
about the Fair Labor Standards Act in projects in Arkansas, Louisiana, New Mexico, Oklahoma, 
and Texas should be made to: 

 
Regional Administrator for Wage &Hour Division,  
Employment Standards Administration:   
U.S. Department of Labor (ESA)  
Wage and Hour Division, 1 
701 E Lamar Boulevard, Suite 270,  
Arlington, Texas  76006-7303 
or visit the website at www.wagehour.dol.gov .  The Regional Director of US DOL has 
numerous representatives throughout the 5-state area.   

 
 The Field Area Office (FAO) is responsible for controlling the employment of minors 
because of the safety factor involved in construction.  The basic guidelines are: 
 

(1)  A person under 18 years of age is not permitted to work on “hazardous” 
construction.  Any question on the interpretation of “hazardous” should be referred to the 
Fort Worth District Safety Officer, the FAO or the US Department of Labor (DOL), Wage-
Hour Division. 

 
(2) Under the Fair Labor Standards Act (FLSA), Child Labor, 14 and 15-year old 

minors are prohibited from working on construction projects.  This includes the  
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prohibition of any Power Equipment machinery or “repair” projects.  Employers may be 
subject to a civil monetary penalty of up to $10,000 for each employer who is the subject 
of a child labor violation. 

 
 l. Convict Labor.  This clause prohibits the employment of persons undergoing 
sentences of imprisonment at hard labor imposed by state or municipal criminal courts.  The 
requirement does not prohibit the employment of persons on parole or probation, or of persons 
who have been pardoned or who have served their terms. 
 
 m.  Subpart 4.5—Electronic Commerce in Contracting.  This subpart provides policy and 
procedures for the establishment and use of electronic commerce in Federal acquisition as 
required by Section 30 of the Office of Federal Procurement Policy (OFPP) Act (41 U.S.C. 426). 
 

Policy.  (a) The Federal Government shall use electronic commerce whenever 
practicable or cost-effective. The use of terms commonly associated with paper 
transactions (e.g., “copy,” “document,” “page,” “printed,” “sealed envelope,” and 
“stamped”) shall not be interpreted to restrict the use of electronic commerce. 
Contracting officers may supplement electronic transactions by using other media to 
meet the requirements of any contract action governed by the FAR (e.g., transmit hard 
copy of drawings). 

 
(b) Agencies may exercise broad discretion in selecting the hardware and 

software that will be used in conducting electronic commerce. However, as required by 
Section 30 of the OFPP Act (41 U.S.C. 426), the head of each agency, after consulting 
with the Administrator of OFPP, shall ensure that systems, technologies, procedures, 
and processes used by the agency to conduct electronic commerce— 

 
(1) Are implemented uniformly throughout the agency, to the maximum 

extent practicable; 
(2) Are implemented only after considering the full or partial use of 

existing infrastructures; 
 

(3) Facilitate access to Government acquisition opportunities by small 
business concerns, small disadvantaged business concerns, women-owned, 
veteran-owned, HUBZone, and service-disabled veteran-owned small business 
concerns; 

 
(4) Include a single means of providing widespread public notice of 

acquisition opportunities through the Government wide point of entry and a 
means of responding to notices or solicitations electronically; and 

 
(5) Comply with nationally and internationally recognized standards that 

broaden interoperability and ease the electronic interchange of information, such 
as standards established by the National Institute of Standards and Technology. 
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(c) Before using electronic commerce, the agency head shall ensure that the 
agency systems are capable of ensuring authentication and confidentiality 
commensurate with the risk and magnitude of the harm from loss, misuse, or 
unauthorized access to or modification of the information. 

 
(d) Agencies may accept electronic signatures and records in connection with 

Government contracts. 
  
22.  Conclusion. 
 
 a. It is the contracting agency (the Fort Worth District Contracting Division), Contracting 
Officer, FLA (Federal Labor Advisor) or the designated Administrative Contracting Officer and 
FAO (Field Area Office) to instruct and advise contractors/subcontractors about the labor 
provisions and request compliance rather than resort to time-consuming investigations, 
withholding of funds, penalties, debarment termination, or prosecution. 
 
 b. The Fort Worth District Contracting Division expends a lot of time and effort to include 
applicable and current labor provisions in advertised contracts for “fair bidding”.  We expect 
contractors/subcontractors to bid our contracts with the intention of complying with the labor 
provisions.  Any questions you may have with regard to “fair bidding” should be directed to the 
Contracting Officer assigned to your awarded contract and Construction Wage Rate 
Requirements (Davis-Bacon Act) advisement and assistance should be directed to the Fort 
Worth District FLA (Federal Labor Advisor). 
 
 c.   Investigations whether internal (by Federal Labor Advisor or Governnment Field 
Office Personnel), Government Accountability Office (GAO) or the US Department of Labor 
(DOL) reports are required for willful or major violations of the labor provisions.  A copy of a 
portion of the regulations which Contracting Officers must follow in preparing these investigation 
reports is attached to point out that prevention of violations can save the contractor time, 
money, and reputation. Only persons authorized to respond to the US Department of Labor 
Investigations is the Contracting Officer and Federal Labor Advisor. 
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FEDERAL ACQUISITION REGULATION (FAR) CLAUSES 
 

FAR  52.203-7         ANTI-KICKBACK PROCEDURES (JUNE 2020) 
 
FAR  52.219-8 UTILIZATION OF SMALL BUSINESS CONCERNS  
                                (OCTOBER 2018) 
 
FAR  52.219-9         SMALL BUSINESS SUBCONTRACTING PLAN (JUNE 2020) 
 
FAR  52.222-1         NOTICE TO THE GOVERNMENT OF LABOR DISPUTES  
                                (FEBRUARY 1997) 
 
FAR  52.222-3     CONVICT LABOR (JUNE 2003) 
 
FAR  52.222-4 CONTRACT WORK HOURS AND SAFETY STANDARDS –  
                                 OVERTIME COMPENSATION (MAY 2018) 
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                                 SECONDARY SITE OF WORK (MAY 2018) 
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                        (FEBRUARY 1988) 
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                                  REQUIREMENTS AND REGULATIONS (MAY 2014) 
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FAR  52.222-15  CERTIFICATION OF ELIGIBILITY (MAY 2014) 
 
FAR  52.222-16  APPROVAL OF WAGE RATES (MAY 2014) 
 
FAR  52.222-26   EQUAL OPPORTUNITY (SEPTEMBER 2016) 
 
FAR  52.222-27   AFFIRMATIVE ACTION COMPLIANCE REQUIREMENTS FOR       
                                  CONSTRUCTION (APRIL 2015) 
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FAR 52.222-55          ESTABLISHING A MINIMUM WAGE FOR CONTRACTORS 
                                   (DECEMBER 2015) 
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52.203-7 Anti-Kickback Procedures. 
 
As prescribed in 3.502-3, insert the following clause, ANTI-KICKBACK PROCEDURES 

(JUN 2020) 
 

(a) Definitions. Kickback, as used in this clause, means any money, fee, commission, 
credit, gift, gratuity, thing of value, or compensation of any kind which is provided to any prime 
Contractor, prime Contractor employee, subcontractor, or subcontractor 
employee for the purpose of improperly obtaining or rewarding favorable treatment in 
connection with a prime contract or in connection with a subcontract relating to a prime contract. 
 

Person, as used in this clause, means a corporation, partnership, business association 
of any kind, trust, joint-stock company, or individual. 
 

Prime contract, as used in this clause, means a contract or contractual action entered 
into by the United States for the purpose of obtaining supplies, materials, equipment, or services 
of any kind. 
 

Prime Contractor as used in this clause, means a person who has entered into a prime 
contract with the United States. 
 

Prime Contractor employee, as used in this clause, means any officer, partner, 
employee, or agent of a prime Contractor. 
 

Subcontract, as used in this clause, means a contract or contractual action entered into 
by a prime Contractor or subcontractor for the purpose of obtaining supplies, materials, 
equipment, or services of any kind under a prime contract. 
 

Subcontractor, as used in this clause, (1) means any person, other than the prime 
Contractor, who offers to furnish or furnishes any supplies, materials, equipment, or services of 
any kind under a prime contract or a subcontract entered into in 
connection with such prime contract, and (2) includes any person who offers to furnish or 
furnishes general supplies to the prime Contractor or a higher tier subcontractor. 
 

Subcontractor employee, as used in this clause, means any officer, partner, employee, 
or agent of a subcontractor.  

 
(b) 41 U.S.C. chapter 87, Kickbacks, prohibits any person from-  

 
(1) Providing or attempting to provide or offering to provide any kickback;  

 
(2) Soliciting, accepting, or attempting to accept any kickback; or 

 
(3) Including, directly or indirectly, the amount of any kickback in the contract 

price charged by a prime Contractor to the United States or in the contract price charged 
by a subcontractor to a prime Contractor or higher tier subcontractor.  
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(c) (1) The Contractor shall have in place and follow reasonable procedures 
designed to prevent and detect possible violations described in paragraph (b) of this 
clause in its own operations and direct business relationships. 
(2) When the Contractor has reasonable grounds to believe that a violation described in 
paragraph (b) of this clause may have occurred, the Contractor shall promptly report in 
writing the possible violation. Such reports shall be made to the inspector general of the 
contracting agency, the head of the contracting agency if the agency does not have an 
inspector general, or the Attorney General or Department of Justice. 

 
(3) The Contractor shall cooperate fully with any Federal agency investigating a possible 
violation described in paragraph (b) of this clause.  

 
(4) The Contracting Officer may - (i) offset the amount of the kickback against any 

monies owed by the United States under the prime contract and/or (ii) direct that the Prime 
Contractor withhold from sums owed a subcontractor under the prime contract the amount of 
the kickback. The Contracting Officer may order that monies withheld under subdivision (c)(4) 
(ii) of this clause be paid over to the Government unless the Government has already offset 
those monies under subdivision (c)(4)(i) of this clause. In either case, the Prime Contractor shall 
notify the Contracting Officer when the monies are withheld. 
 

(5) The Contractor shall confirm that a subcontractor representing itself as a HUBZone 
small business concern is certified by SBA as a HUBZone small business concern by accessing 
the System for Award Management or by contacting the SBA. Options for contacting the SBA 
include- (i) HUBZone small business database search application web page at 
http://dsbs.sba.gov/dsbs/search/dsp_searchhubzone.cfm; or http://www.sba.gov/hubzone; 
(ii) In writing to the Director/HUB, U.S. Small Business Administration, 409 3rd Street, SW., 
Washington, DC 20416; or (iii) The SBA HUBZone Help Desk at hubzone@sba.gov. 
 

(End of provision) 
. 

52.219-8 Utilization of Small Business Concerns. 
 
As prescribed in 19.708(a), insert the following clause, UTILIZATION OF SMALL BUSINESS 
CONCERNS   

(OCT 2018) 
 

(a) Definitions. As used in this contract— HUBZone small business concern means a 
small business concern, certified by the Small Business Administration, that appears on the List 
of Qualified HUBZone Small Business Concerns maintained by the Small Business 
Administration. 
 

Service-disabled veteran-owned small business concern— 
 

(1) Means a small business concern- 
 

(i) Not less than 51 percent of which is owned by one or more service-disabled veterans 
or, in the case of any publicly owned business, not less than 51 percent of the stock of which is 
owned by one or more service-disabled veterans; and (ii) The management and daily business  
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operations of which are controlled by one or more service-disabled veterans or, in the case of a 
service-disabled veteran with permanent and severe disability, the spouse or permanent 
caregiver of such veteran. 
 

(2) Service-disabled veteran means a veteran, as defined in 38 U.S.C.101(2), with a 
disability that is service-connected, as defined in 38 U.S.C.101(16). Small business concern 
means a small business as defined pursuant to Section 3 of the Small Business Act and 
relevant regulations promulgated pursuant thereto. 
 

Small disadvantaged business concern, consistent with 13 CFR 124.1002, means a 
small business concern under the size standard applicable to the acquisition, that- 
 

(1) Is at least 51 percent unconditionally and directly owned (as defined at 13 CFR 
124.105) by- 

 
(i) One or more socially disadvantaged (as defined at 13 CFR 124.103) and 

economically disadvantaged (as defined at 13 CFR 124.104) individuals who are citizens 
of the United States; and (ii) Each individual claiming economic disadvantage has a net 
worth not exceeding $750,000 after taking into account the applicable exclusions set 
forth at 13 CFR 124.104(c)(2); and 

 
(2) The management and daily business operations of which are controlled (as defined 

at 13.CFR 124.106) by individuals, who meet the criteria in paragraphs (1)(i) and (ii) of this 
definition. 
 

Veteran-owned small business concern means a small business concern- 
 

(1) Not less than 51 percent of which is owned by one or more veterans (as defined at 
38 U.S.C.101(2)) or, in the case of any publicly owned business, not less than 51 percent of the 
stock of which is owned by one or more veterans; and 
 

(2) The management and daily business operations of which are controlled by one or 
more veterans. 
 

Women-owned small business concern means a small business concern- 
 

(1) That is at least 51 percent owned by one or more women, or, in the case of any 
publicly owned business, at least 51percent of the stock of which is owned by one or more 
women; and 
 

(2) Whose management and daily business operations are controlled by one or more 
women. 
 

(b) It is the policy of the United States that small business concerns, veteran-
owned small business concerns, service disabled veteran-owned small business 
concerns, HUBZone small business concerns, small disadvantaged business concerns, 
and women-owned small business concerns shall have the maximum practicable 
opportunity to participate in performing contracts let by any Federal agency, including  
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contracts and subcontracts for subsystems, assemblies, components, and related 
services for major systems. It is further the policy of the United States that its prime 
contractors establish procedures to ensure the timely payment of amounts due pursuant 
to the terms of their subcontracts with small business concerns, veteran-owned small 
business concerns, service-disabled veteran-owned small business concerns, HUBZone 
small business concerns, small disadvantaged business concerns, and women-owned 
small business concerns. 

 
(c) The Contractor hereby agrees to carry out this policy in the awarding of subcontracts 

to the fullest extent consistent with efficient contract performance. The Contractor further agrees 
to cooperate in any studies or surveys as may be conducted by the United States Small 
Business Administration or the awarding agency of the United States as may be necessary to 
determine the extent of the Contractor's compliance with this clause. 
 

(d) (1) The Contractor may accept a subcontractor's written representations of its size 
and socioeconomic status as a small business, small disadvantaged business, veteran-owned 
small business, service-disabled veteran-owned small business, or a women-owned small 
business if the subcontractor represents that the size and socioeconomic status representations 
with its offer are current, accurate, and complete as of the date of the offer for the subcontract. 
 

(2) The Contractor may accept a subcontractor's representations of its size and 
socioeconomic status as a small business, small disadvantaged business, veteran-owned small 
business, service-disabled veteran-owned small business, or a women-owned small business in 
the System for Award Management (SAM) if– 
 

(i) The subcontractor is registered in SAM; and 
 

(ii) The subcontractor represents that the size and socioeconomic status 
representations made in SAM are current, accurate and complete as of the date of the 
offer for the subcontract. 

 
(3) The Contractor may not require the use of SAM for the purposes of representing size 

or socioeconomic status in connection with a subcontract. 
 

(4) In accordance with 13 CFR 121.411, 124.1015, 125.29, 126.900, and 127.700, a 
contractor acting in good faith is not liable for misrepresentations made by its subcontractors 
regarding the subcontractor's size or socioeconomic status. 
 

(5) The Contractor shall confirm that a subcontractor representing itself as a HUBZone 
small business concern is certified by SBA as a HUBZone small business concern by accessing 
the System for Award Management or by contacting the SBA. Options for contacting the SBA 
include- 
 

(i) HUBZone small business database search application web page at 
http://dsbs.sba.gov/dsbs/search/dsp_searchhubzone.cfm; or 
http://www.sba.gov/hubzone; 
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(ii) In writing to the Director/HUB, U.S. Small Business Administration, 409 3rd 
Street, SW., Washington, DC 20416; or 

 
(iii) The SBA HUBZone Help Desk at hubzone@sba.gov. 

 
(End of provision) 

 
52.219-9 Small Business Subcontracting Plan. 
 
As prescribed in 19.708(b), insert the following clause:  
 

SMALL BUSINESS SUBCONTRACTING PLAN 
(JUN 2020) 

 
(a) This clause does not apply to small business concerns. 

 
(b) Definitions. As used in this clause—Alaska Native Corporation (ANC) means any 

Regional Corporation, Village Corporation, Urban Corporation, or Group Corporation organized 
under the laws of the State of Alaska in accordance with the Alaska Native Claims Settlement 
Act, as amended (43 U.S.C. 1601, et seq.) and which is considered a minority and economically 
disadvantaged concern under the criteria at 43 U.S.C. 1626(e)(1). This definition also includes 
ANC direct and indirect subsidiary corporations, joint ventures, and partnerships that meet the 
requirements of 43 U.S.C. 1626(e)(2). 
 

Commercial item means a product or service that satisfies the definition of commercial 
item in Federal Acquisition Regulation (FAR) 2.101. 
 

Commercial plan means a subcontracting plan (including goals) that covers the offeror’s 
fiscal year and that applies to the entire production of commercial items sold by either the entire 
company or a portion thereof (e.g., division, plant, or product line). 
 

Electronic Subcontracting Reporting System (eSRS) means the Governmentwide, 
electronic, web-based system for small business subcontracting program reporting. The eSRS 
is located at http://www.esrs.gov. 
 
  Indian tribe means any Indian tribe, band, group, pueblo, or community, including native 
villages and native groups (including corporations organized by Kenai, Juneau, Sitka, and 
Kodiak) as defined in the Alaska Native Claims Settlement Act (43 U.S.C. 1601 et seq.), that is 
recognized by the Federal Government as eligible for services from the Bureau of Indian Affairs 
in accordance with 25 U.S.C. 1452(c). This definition also includes Indian-owned economic 
enterprises that meet therequirements of 25 U.S.C. 1452(e). 
 

Individual subcontracting plan means a subcontracting plan that covers the entire 
contract period (including option periods), applies to a specific contract, and has goals that are 
based on the offeror's planned subcontracting in support of the specific contract, except that  
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indirect costs incurred for common or joint purposes may be allocated on a prorated basis to the 
contract. 
 

Master subcontracting plan means a subcontracting plan that contains all the required 
elements of an individual subcontracting plan, except goals, and may be incorporated into 
individual subcontracting plans, provided the master subcontracting plan has been approved. 
 

Reduced payment means a payment that is for less than the amount agreed upon in a 
subcontract in accordance with its terms and conditions, for supplies and services for which the 
Government has paid the prime contractor. 
 

Subcontract means any agreement (other than one involving an employer-employee 
relationship) entered into by a Federal Government prime Contractor or subcontractor calling for 
supplies or services required for performance of the contract or subcontract. 
 

Total contract dollars means the final anticipated dollar value, including the dollar value 
of all options. 
 

Untimely payment means a payment to a subcontractor that is more than 90 days past 
due under the terms and conditions of a subcontract for supplies and services for which the 
Government has paid the prime contractor. 
 

(c) (1) The Offeror, upon request by the Contracting Officer, shall submit and negotiate a 
subcontracting plan, where applicable, that separately addresses subcontracting with small 
business, veteran-owned small business, service-disabled veteran-owned small business, 
HUBZone small business, small disadvantaged business, and women-owned small business 
concerns. If the Offeror is submitting an individual subcontracting plan, the plan must separately 
address subcontracting with small business, veteran-owned small business, service-disabled 
veteran-owned small business, HUBZone small business, small disadvantaged business, and 
women-owned small business concerns, with a separate part for the basic contract and 
separate parts for each option (if any). The subcontracting plan shall be included in and made a 
part of the resultant contract. The subcontracting plan shall be negotiated within the time 
specified by the Contracting Officer. Failure to submit and negotiate the subcontracting plan 
shall make the Offeror ineligible for award of a contract. 
 

(2) (i) The Contractor may accept a subcontractor's written representations of its size 
and socioeconomic status as a small business, small disadvantaged business, veteran-owned 
small business, service-disabled veteran-owned small business, or a women-owned small 
business if the subcontractor represents that the size and socioeconomic status representations 
with its offer are current, accurate, and complete as of the date of the offer for the subcontract. 
 

(ii) The Contractor may accept a subcontractor's representations of its size and 
socioeconomic status as a small business, small disadvantaged business, veteran-
owned small business, service-disabled veteran-owned small business, or a women-
owned small business in the System for Award  
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Management (SAM) if– 
 

(A) The subcontractor is registered in SAM; and 
 

(B) The subcontractor represents that the size and socioeconomic status 
representations made in SAM are current, accurate and complete as of the date 
of the offer for the subcontract. 

 
(iii) The Contractor may not require the use of SAM for the purposes of 

representing size or socioeconomic status in connection with a subcontract. 
 

(iv) In accordance with 13 CFR 121.411, 124.1015, 125.29, 126.900, and 
127.700, a contractor acting in good faith is not liable for misrepresentations made by its 
subcontractors regarding the subcontractor's size or socioeconomic status. 
 
(d) The Offeror’s subcontracting plan shall include the following: 

 
(1) Separate goals, expressed in terms of total dollars subcontracted, and as a 

percentage of total planned subcontracting dollars, for the use of small business, 
veteran-owned small business, service-disabled veteran-owned small business, 
HUBZone small business, small disadvantaged business, and women-owned small 
business concerns as subcontractors.  

 
For individual subcontracting plans, and if required by the Contracting Officer, 

goals shall also be expressed in terms of percentage of total contract dollars, in addition 
to the goals expressed as a percentage of total subcontract dollars. The Offeror shall 
include all subcontracts that contribute to contract performance, and may include a 
proportionate share of products and services that are normally allocated as indirect 
costs. In accordance with 43 U.S.C. 1626: 

 
(i) Subcontracts awarded to an ANC or Indian tribe shall be counted towards the 

subcontracting goals for small business and small disadvantaged business concerns, 
regardless of the size or Small Business Administration certification status of the ANC or 
Indian tribe; and  
 

(ii) Where one or more subcontractors are in the subcontract tier between the 
prime Contractor and the ANC or Indian tribe, the ANC or Indian tribe shall designate the 
appropriate Contractor(s) to count the subcontract towards its small business and small 
disadvantaged business subcontracting goals. 

 
(A) In most cases, the appropriate Contractor is the Contractor that 

awarded the subcontract to the ANC or Indian tribe. 
 

(B) If the ANC or Indian tribe designates more than one Contractor to 
count the subcontract toward its goals, the ANC or Indian tribe shall designate 
only a portion of the total subcontract award to each Contractor. The sum of the 
amounts designated to various Contractors cannot exceed the total value of the 
subcontract. 
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(C) The ANC or Indian tribe shall give a copy of the written designation to 

the Contracting Officer, the prime Contractor, and the subcontractors in between 
the prime Contractor and the ANC or Indian tribe within 30 days of the date of the 
subcontract award. 

 
(D) If the Contracting Officer does not receive a copy of the ANC’s or the 

Indian tribe’s written designation within 30 days of the subcontract award, the 
Contractor that awarded the subcontract to the ANC or Indian tribe will be 
considered the designated Contractor. 

 
(2) A statement of– 

 
(i) Total dollars planned to be subcontracted for an individual subcontracting 

plan; or the Offeror's total projected sales, expressed in dollars, and the total value of 
projected subcontracts to support the sales for a commercial plan; 

 
(ii) Total dollars planned to be subcontracted to small business concerns 

(including ANC and Indian tribes); 
 

(iii) Total dollars planned to be subcontracted to veteran-owned small business 
concerns; 

 
(iv) Total dollars planned to be subcontracted to service-disabled veteran-owned 

small business; 
 

(v) Total dollars planned to be subcontracted to HUBZone small business 
concerns; 

 
(vi) Total dollars planned to be subcontracted to small disadvantaged business 

concerns (including ANCs and Indian tribes); and 
 

(vii) Total dollars planned to be subcontracted to women-owned small business 
concerns. 

 
(3) A description of the principal types of supplies and services to be subcontracted, and 

an identification of the types planned for subcontracting to- 
 

(i) Small business concerns; 
 

(ii) Veteran-owned small business concerns; 
 

(iii) Service-disabled veteran-owned small business concerns; 
 

(iv) HUBZone small business concerns; 
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(v) Small disadvantaged business concerns; and 
 

(vi) Women-owned small business concerns. 
 

(4) A description of the method used to develop the subcontracting goals in paragraph 
(d)(1) of this clause. 
 

(5) A description of the method used to identify potential sources for solicitation 
purposes (e.g., existing company source lists, SAM, veterans service organizations, the 
National Minority Purchasing Council Vendor Information Service, the Research and Information 
Division of the Minority Business Development Agency in the Department of Commerce, or 
small, HUBZone, small disadvantaged, and women-owned small business trade associations). 
A firm may rely on the information contained in SAM as an accurate representation of a 
concern's size and ownership characteristics for the purposes 
of maintaining a small, veteran-owned small, service-disabled veteran-owned small, HUBZone 
small, small disadvantaged, and women-owned small business source list. Use of SAM as its 
source list does not relieve a firm of its responsibilities (e.g., outreach, assistance, counseling, 
or publicizing subcontracting opportunities) in this clause. 
 

(6) A statement as to whether or not the Offeror included indirect costs in establishing 
subcontracting goals, and a description of the method used to determine the proportionate 
share of indirect costs to be incurred with– 
 

(i) Small business concerns (including ANC and Indian tribes); 
 

(ii) Veteran-owned small business concerns; 
 

(iii) Service-disabled veteran-owned small business concerns; 
 

(iv) HUBZone small business concerns; 
 

(v) Small disadvantaged business concerns (including ANC and Indian tribes); 
and 

 
(vi) Women-owned small business concerns. 

 
(7) The name of the individual employed by the Offeror who will administer the Offeror's 

subcontracting program, and a description of the duties of the individual. 
 

(8) A description of the efforts the Offeror will make to assure that small business, 
veteran-owned small business, service-disabled veteran-owned small business, HUBZone small 
business, small disadvantaged business, and women-owned small business concerns have an 
equitable opportunity to compete for subcontracts. 
 

(9) Assurances that the Offeror will include the clause of this contract entitled “Utilization 
of Small Business Concerns” in all subcontracts that offer further subcontracting opportunities, 
and that the Offeror will require all subcontractors (except small business concerns) that receive  
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subcontracts in excess of the applicable threshold specified in FAR 19.702(a) on the date of 
subcontract award, with further subcontracting possibilities to adopt a subcontracting plan that 
complies with the requirements of this clause. 
 

(10) Assurances that the Offeror will– 
 

(i) Cooperate in any studies or surveys as may be required; 
 

(ii) Submit periodic reports so that the Government can determine the extent of 
compliance by the Offeror with the subcontracting plan; 

 
(iii) After November 30, 2017, include subcontracting data for each order when 

reporting subcontracting achievements for indefinite-delivery, indefinite-quantity 
contracts with individual subcontracting plans where the contract is intended for use by 
multiple agencies; 

 
(iv) Submit the Individual Subcontract Report (ISR) and/or the Summary 

Subcontract Report (SSR), in accordance with paragraph (l) of this clause using the 
Electronic Subcontracting Reporting System (eSRS) at http://www.esrs.gov. The reports 
shall provide information on subcontract awards to small business concerns (including 
ANCs and Indian tribes that are not small businesses), veteran-owned small business 
concerns, service-disabled veteran-owned small business concerns, HUBZone small 
business concerns, small disadvantaged business concerns (including ANCs and Indian 
tribes that have not been certified by the Small Business Administration as small 
disadvantaged businesses), women-owned small business concerns, and for NASA 
only, Historically Black Colleges and Universities and Minority Institutions. Reporting 
shall be in accordance with this clause, or as provided in agency regulations; (v) Ensure 
that its subcontractors with subcontracting plans agree to submit the ISR and/or the SSR 
using eSRS; 

 
(vi) Provide its prime contract number, its unique entity identifier, and the e-mail 

address of the Offeror’s official responsible for acknowledging receipt of or rejecting the 
ISRs, to all first-tier subcontractors with subcontracting plans so they can enter this 
information into the eSRS when submitting their ISRs; and  

 
(vii) Require that each subcontractor with a subcontracting plan provide the prime 

contract number, its own unique entity identifier, and the e-mail address of the 
subcontractor’s official responsible for acknowledging receipt of or rejecting the ISRs, to 
its subcontractors with subcontracting plans. 

 
(11) A description of the types of records that will be maintained concerning procedures 

that have been adopted to comply with the requirements and goals in the plan, including 
establishing source lists; and a description of the offeror’s efforts to locate small business, 
veteran-owned small business, service-disabled veteran-owned small business, HUBZone small 
business, small disadvantaged business, and the records shall include at least the following (on 
a plant-wide or company-wide basis, unless otherwise indicated): 
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(i) Source lists (e.g., SAM), guides, and other data that identify small business, 
veteran-owned small business, service-disabled veteran-owned small business, 
HUBZone small business, small disadvantaged business, and women-owned small 
business concerns. 

 
(ii) Organizations contacted in an attempt to locate sources that are small 

business, veteran-owned small business, service-disabled veteran-owned small 
business, HUBZone small business, small disadvantaged business, or women-owned 
small business concerns. 

 
iii) Records on each subcontract solicitation resulting in an award of more than 

the simplified acquisition threshold, as defined in FAR 2.101 on the date of subcontract 
award, indicating- 

 
(A) Whether small business concerns were solicited and, if not, why not; 

 
(B) Whether veteran-owned small business concerns were solicited and, 
if not, why not; 

 
(C) Whether service-disabled veteran-owned small business concerns 
were solicited and, if not, why not; 

 
(D) Whether HUBZone small business concerns were solicited and, if not, 
why not; 

 
(E) Whether small disadvantaged business concerns were solicited and, if 
not, why not; 

 
(F) Whether women-owned small business concerns were solicited and, if 
not, why not; and 

 
 

(G) If applicable, the reason award was not made to a small business 
concern. 

 
(iv) Records of any outreach efforts to contact- 
 

(A) Trade associations; 
 

(B) Business development organizations; 
 

(C) Conferences and trade fairs to locate small, HUBZone small, small 
disadvantaged, service-disabled veteran owned, and women-owned small 
business sources; and 

 
(D) Veterans service organizations. 
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(v) Records of internal guidance and encouragement provided to buyers through- 
 

(A) Workshops, seminars, training, etc.; and 
 

(B) Monitoring performance to evaluate compliance with the program’s 
requirements. 

 
(vi) On a contract-by-contract basis, records to support award data submitted by 

the offeror to the Government, including the name, address, and business size of each 
subcontractor. Contractors having commercial plans need not comply with this 
requirement. 

 
(12) Assurances that the Offeror will make a good faith effort to acquire articles, 

equipment, supplies, services, or materials, or obtain the performance of construction work from 
the small business concerns that it used in preparing the bid or proposal, in the same or greater 
scope, amount, and quality used in preparing and submitting the bid or proposal. 
 

Responding to a request for a quote does not constitute use in preparing a bid or 
proposal. The Offeror used a small business concern in preparing the bid or proposal if– 
 

(i) The Offeror identifies the small business concern as a subcontractor in the bid 
or proposal or associated small business subcontracting plan, to furnish certain supplies 
or perform a portion of the subcontract; or 

 
(ii) The Offeror used the small business concern's pricing or cost information or 

technical expertise in preparing the bid or proposal, where there is written evidence of an 
intent or understanding that the small business concern will be awarded a subcontract 
for the related work if the Offeror is awarded the contract. 

 
(13) Assurances that the Contractor will provide the Contracting Officer with a written 

explanation if the Contractor fails to acquire articles, equipment, supplies, services or materials 
or obtain the performance of construction work as described in (d)(12) of this clause. This 
written explanation must be submitted to the Contracting Officer within 30 days of contract 
completion. 
 

(14) Assurances that the Contractor will not prohibit a subcontractor from discussing with 
the Contracting Officer any material matter pertaining to payment to or utilization of a 
subcontractor. 
 

(15) Assurances that the offeror will pay its small business subcontractors on time and in 
accordance with the terms and conditions of the underlying subcontract, and notify the 
contracting officer when the prime contractor makes either a reduced or an untimely payment to 
a small business subcontractor (see 52.242-5).  
 

(e) In order to effectively implement this plan to the extent consistent with efficient 
contract performance, the Contractor shall perform the following functions: 
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(1) Assist small business, veteran-owned small business, service-disabled 
veteran-owned small business, HUBZone small business, small disadvantaged 
business, and women-owned small business concerns by arranging solicitations, time 
for the preparation of bids, quantities, specifications, and delivery schedules so as to 
facilitate the participation by such concerns. 

 
Where the Contractor’s lists of potential small business, veteran-owned small business, 

service-disabled veteran-owned small business, HUBZone small business, small disadvantaged 
business, and women-owned small business subcontractors are excessively long, reasonable 
effort shall be made to give all such small business concerns an opportunity to compete over a 
period of time. 
 

(2) Provide adequate and timely consideration of the potentialities of small 
business, veteran-owned small business, service-disabled veteran-owned small 
business, HUBZone small business, small disadvantaged business, and women-owned 
small business concerns in all “make-or-buy” decisions. 

 
(3) Counsel and discuss subcontracting opportunities with representatives of 

small business, veteran-owned small business, service-disabled veteran-owned small 
business, HUBZone small business, small disadvantaged business, and women-owned 
small business firms. 

 
(4) Confirm that a subcontractor representing itself as a HUBZone small business 

concern is certified by SBA as a HUBZone small business concern in accordance with 
52.219-8(d)(2). 

 
(5) Provide notice to subcontractors concerning penalties and remedies for 

misrepresentations of business status as small, veteran-owned small business, 
HUBZone small, small disadvantaged, or women-owned small business for the purpose 
of obtaining a subcontract that is to be included as part or all of a goal contained in the 
Contractor’s subcontracting plan. 

 
(6) For all competitive subcontracts over the simplified acquisition threshold, as 

defined in FAR 2.101 on the date of subcontract award, in which a small business 
concern received a small business preference, upon determination of the successful 
subcontract offeror, prior to award of the subcontract the Contractor must inform each 
unsuccessful small business subcontract offeror in writing of the name and location of 
the apparent successful offeror and if the successful subcontract offeror is a small 
business, veteran-owned small business, service-disabled veteran-owned small 
business, HUBZone small business, small disadvantaged business, or women-owned 
small business concern. 

 
(7) Assign each subcontract the NAICS code and corresponding size standard 

that best describes the principal purpose of the subcontract. 
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(f) A master subcontracting plan on a plant or division-wide basis that contains all the 
elements required by paragraph (d) of this clause, except goals, may be incorporated by 
reference as a part of the subcontracting plan required of the Offeror by this clause; provided- 
 

(1) The master subcontracting plan has been approved; 
 

(2) The Offeror ensures that the master subcontracting plan is updated as 
necessary and provides copies of the approved master subcontracting plan, including 
evidence of its approval, to the Contracting Officer; and 

 
(3) Goals and any deviations from the maste r subcontracting plan deemed 

necessary by the Contracting Officer to satisfy the requirements of this contract are set 
forth in the individual subcontracting plan. 

 
(g) A commercial plan is the preferred type of subcontracting plan for contractors 

furnishing commercial items. The commercial plan shall relate to the offeror’s planned 
subcontracting generally, for both commercial and Government business, rather than solely to 
the Government contract. Once the Contractor’s commercial plan has been approved, the 
Government will not require another subcontracting plan from the same Contractor while the 
plan remains in effect, as long as the product or service being provided by the Contractor 
continues to meet the definition of a commercial item.  
 

A Contractor with a commercial plan shall comply with the reporting requirements stated 
in paragraph (d)(10) of this clause by submitting one SSR in eSRS for all contracts covered by 
its commercial plan. This report shall be acknowledged or rejected in eSRS by the Contracting 
Officer who approved the plan. This report shall be submitted within 30 days after the end of the 
Government’s fiscal year.  
 

(h) Prior compliance of the offeror with other such subcontracting plans under previous 
contracts will be considered by the Contracting Officer in determining the responsibility of the 
offeror for award of the contract. 
 

(i) A contract may have no more than one subcontracting plan. When a contract 
modification exceeds the subcontracting plan threshold in FAR 19.702(a), or an option is 
exercised, the goals of the existing subcontracting plan shall be amended to reflect any new 
subcontracting opportunities. When the goals in a subcontracting plan are amended, these goal 
changes do not apply retroactively. 
 

(j) Subcontracting plans are not required from subcontractors when the prime contract 
contains the clause at 52.212-5, Contract Terms and Conditions Required to Implement 
Statutes or Executive Orders-Commercial Items, or when the subcontractor provides a 
commercial item subject to the clause at 52.244-6, Subcontracts for Commercial Items, under a 
prime contract. 
 
 
 
 

ATTACHMENT #1 
 
 
 



47 

 

(k) The failure of the Contractor or subcontractor to comply in good faith with (1) the 
clause of this contract entitled “Utilization Of Small Business Concerns;” or (2) an approved plan 
required by this clause, shall be a material breach of the contract and may be considered in any 
past performance evaluation of the Contractor. 
 

(l) The Contractor shall submit ISRs and SSRs using the web-based eSRS at 
http://www.esrs.gov. Purchases from a corporation, company, or subdivision that is an affiliate 
of the Contractor or subcontractor are not included in these reports. 
 

Subcontract awards by affiliates shall be treated as subcontract awards by the 
Contractor. Subcontract award data reported by the Contractor and subcontractors shall be 
limited to awards made to their immediate next-tier subcontractors. Credit cannot be taken for 
awards made to lower tier subcontractors, unless the Contractor or subcontractor has been 
designated to receive a small business or small disadvantaged business credit from an ANC or 
Indian tribe. Only subcontracts involving performance in the United States or its outlying areas 
should be included in these reports with the exception of subcontracts under a contract awarded 
by the State Department or any other agency that has statutory or regulatory authority to require 
subcontracting plans for subcontracts performed outside the United States and its outlying 
areas. 
 

(1) ISR. This report is not required for commercial plans. The report is required for each 
contract containing an individual subcontracting plan. 
 

(i) The report shall be submitted semi-annually during contract performance for 
the periods ending March 31 and September 30. A report is also required for each 
contract within 30 days of contract completion. Reports are due 30 days after the close 
of each reporting period, unless otherwise directed by the Contracting Officer. Reports 
are required when due, regardless of whether there has been any subcontracting activity 
since the inception of the contract or the previous reporting period. When the 
Contracting Officer rejects an ISR, the Contractor shall submit a corrected report within 
30 days of receiving the notice of ISR rejection. 

 
(ii) (A) When a subcontracting plan contains separate goals for the basic contract 

and each option, as prescribed by FAR 19.704(c), the dollar goal inserted on this report 
shall be the sum of the base period through the current option; for example, for a report 
submitted after the second option is exercised, the dollar goal would be the sum of the 
goals for thebasic contract, the first option, and the second option. 

 
(B) If a subcontracting plan has been added to the contract pursuant to 19.702 a)(1)(iii) 
or 19.301-2(e), the Contractor's achievements must be reported in the ISR on a 
cumulative basis from the date of incorporation of the subcontracting plan into the 
contract. 

 
(iii) When a subcontracting plan includes indirect costs in the goals, these costs 
must be included in this report. 

 
 
 
 

ATTACHMENT #1 
 



48 

 

(iv) The authority to acknowledge receipt or reject the ISR resides– 
 

(A) In the case of the prime Contractor, with the Contracting Officer; and 
 

(B) In the case of a subcontract with a subcontracting plan, with the entity 
that awarded the subcontract. 

 
(2) SSR. (i) Reports submitted under individual contract plans– 

 
(A) This report encompasses all subcontracting under prime contracts and 

subcontracts with an executive agency, regardless of the dollar value of the 
subcontracts. This report also includes indirect costs on a prorated basis when the 
indirect costs are excluded from the subcontracting goals. 

 
(B) The report may be submitted on a corporate, company or subdivision (e.g. 

plant or division operating as a separate profit center) basis, unless otherwise directed 
by the agency. 

 
(C) If the Contractor or a subcontractor is performing work for more than one 

executive agency, a separate report shall be submitted to each executive agency 
covering only that agency's contracts, provided at least one of that agency's contracts is 
over the applicable threshold specified in FAR 19.702(a), and the contract and contains 
a subcontracting plan. For DoD, a consolidated report shall be submitted for all contracts 
awarded by military departments/agencies and/or subcontracts awarded by DoD prime 
contractors. 

 
(D) The report shall be submitted annually by October 30 for the twelve month 

period ending September 30. When a Contracting Officer rejects an SSR, the Contractor 
shall submit a revised report within 30 days of receiving the notice of SSR rejection. 

 
(E) Subcontract awards that are related to work for more than one executive 

agency shall be appropriately allocated. 
 

(F) The authority to acknowledge or reject SSRs in eSRS, including SSRs 
submitted by subcontractors with subcontracting plans, resides with the Government 
agency awarding the prime contracts unless stated otherwise in the contract. 

 
(ii) Reports submitted under a commercial plan- 

 
(A) The report shall include all subcontract awards under the 

commercial plan in effect during the Government's fiscal year and all 
indirect costs. 

 
(B) The report shall be submitted annually, within thirty days after 

the end of the Government's fiscal year. 
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(C) If a Contractor has a commercial plan and is performing work 
for more than one executive agency, the Contractor shall specify the 
percentage of dollars attributable to each agency. 

 
(D) The authority to acknowledge or reject SSRs for commercial 

plans resides with the Contracting Officer who approved the commercial 
plan. 

 
(End of clause) 

 
Alternate I (NOV 2016). As prescribed in 19.708(b)(1)(i), substitute the following 

paragraph (c)(1) for paragraph (c)(1) of the basic clause: 
 

(c)(1) The apparent low bidder, upon request by the Contracting Officer, shall submit a 
subcontracting plan, where applicable, that separately addresses subcontracting with small 
business, veteran-owned small business, service-disabled veteran-owned small business, 
HUBZone small business, small disadvantaged business, and women-owned small business 
concerns. If the bidder is submitting an individual subcontracting plan, the plan must separately 
address subcontracting with small business, veteran-owned small business, service-disabled 
veteran-owned small business, HUBZone small business, small disadvantaged business, and 
women-owned small business concerns, with a separate part for the basic contract and 
separate parts for each option (if any). The plan shall be included in and made a part of the 
resultant contract. 
 

The subcontracting plan shall be submitted within the time specified by the Contracting 
Officer. Failure to submit the subcontracting plan shall make the bidder ineligible for the award 
of a contract 
 

Alternate II (NOV 2016). As prescribed in 19.708(b)(1)(ii), substitute the following 
paragraph (c)(1) for paragraph (c)(1) of the basic clause: 
 

(c)(1) Proposals submitted in response to this solicitation shall include a subcontracting 
plan that separately addresses subcontracting with small business, veteran-owned small 
business, service-disabled veteran-owned small business, HUBZone small business, small 
disadvantaged business, and women-owned small business concerns. If the Offeror is 
submitting an individual subcontracting plan, the plan must separately address subcontracting 
with small business, veteran-owned small business, service-disabled veteran-owned small 
business, HUBZone small business, small disadvantaged business, and 
women-owned small business concerns, with a separate part for the basic contract and 
separate parts for each option (if any). 
 

The plan shall be included in and made a part of the resultant contract. The 
subcontracting plan shall be negotiated within the time specified by the Contracting Officer. 
Failure to submit and negotiate a subcontracting plan shall make the Offeror ineligible for award 
of a contract. 
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Alternate III (JUN 2020). As prescribed in 19.708(b)(1)(iii), substitute the following 
paragraphs (d)(10) and  
 

(l) for paragraphs (d)(10) and (l) in the basic clause: 
 

(d)(10) Assurances that the offeror will— 
 

(i) Cooperate in any studies or surveys as may be required; 
 

(ii) Submit periodic reports so that the Government can determine the extent of 
compliance by the Offeror with the subcontracting plan; 

 
(iii) Submit Standard Form (SF) 294 Subcontracting Report for Individual 

Contract in accordance with paragraph (l) of this clause. Submit the Summary 
Subcontract Report (SSR), in accordance with paragraph (l) of this clause using the 
Electronic Subcontracting Reporting System (eSRS) at http://www.esrs.gov. The reports 
shall provide information on subcontract awards to small business concerns (including 
ANCs and Indian tribes that are not small businesses), veteran owned small business 
concerns, service-disabled veteran-owned small business concerns, HUBZone small 
business concerns, small disadvantaged business concerns (including ANCs and Indian 
tribes that have not been certified by the Small Business Administration as small 
disadvantaged businesses), women-owned small business concerns, and for NASA 
only, Historically Black Colleges and Universities and Minority Institutions. Reporting 
shall be in accordance with this clause, or as provided in agency regulations; and 

 
(iv) Ensure that its subcontractors with subcontracting plans agree to submit the 

SF 294 in accordance with paragraph (l) of this clause. Ensure that its subcontractors 
with subcontracting plans agree to submit the SSR in accordance with paragraph (l) of 
this clause using the eSRS. 
 
(I) The Contractor shall submit a SF 294. The Contractor shall submit SSRs using the 

web-based eSRS at http://www.esrs.gov. Purchases from a corporation, company, or 
subdivision that is an affiliate of the Contractor or subcontractor are not included in these 
reports. Subcontract awards by affiliates shall be treated as subcontract awards by the 
Contractor. 
 

Subcontract award data reported by the Contractor and subcontractors shall be limited 
to awards made to their immediate next-tier subcontractors. Credit cannot be taken for awards 
made to lower tier subcontractors, unless the Contractor or subcontractor has been designated 
to receive a small business or small disadvantaged business credit from an ANC or Indian tribe. 
Only subcontracts involving performance in the U.S. or its outlying areas should be included in 
these reports with the exception of subcontracts under a contract awarded by the State 
Department or any other agency that has statutory or 
regulatory authority to require subcontracting plans for subcontracts performed outside the 
United States and its outlying areas. 
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(1) SF 294. This report is not required for commercial plans. The report is 
required for each contract containing an individual subcontracting plan. For Contractors 
the report shall be submitted to the Contracting Officer, or as specified elsewhere in this 
contract. In the case of a subcontract with a subcontracting plan, the report shall be 
submitted to the entity that awarded the subcontract. 

 
(i) The report shall be submitted semi-annually during contract 

performance for the periods ending March 31 and September 30. A report is also 
required for each contract within 30 days of contract completion. Reports are due 
30 days after the close of each reporting period, unless otherwise directed by the 
Contracting Officer. Reports are required when due, regardless of whether there 
has been any subcontracting activity since the inception of the contract or the 
previous reporting period. When a Contracting Officer rejects a report, the 
Contractor shall submit a revised report within 30 days of receiving the notice of 
report rejection. 

 
(ii)(A) When a subcontracting plan contains separate goals for the basic 

contract and each option, as prescribed by FAR 19.704(c), the dollar goal 
inserted on this report shall be the sum of the base period through the current 
option; for example, for a report submitted after the second option is exercised, 
the dollar goal would be the sum of the goals for the basic contract, the first 
option, and the second option. 

 
(B) If a subcontracting plan has been added to the contract pursuant to 

19.702(a)(1)(iii) or 19.301-2(e), the Contractor's achievements must be reported in the 
report on a cumulative basis from the date of incorporation of the subcontracting plan 
into the contract. 

 
(iii) When a subcontracting plan includes indirect costs in the goals, these 

costs must be included in this report. 
 

(2)SSR. (i)Reports submitted under individual contract plans- 
 

(A) This report encompasses all subcontracting under prime contracts and 
subcontracts with an executive agency, regardless of the dollar value of the 
subcontracts. This report also includes indirect costs on a prorated basis when the 
indirect costs are excluded from the subcontracting goals. 

 
(B) The report may be submitted on a corporate, company or subdivision (e.g., 

plant or division operating as a separate profit center) basis, unless otherwise directed 
by the agency. 

 
(C) If the Contractor and/or a subcontractor is performing work for more than one 

executive agency, a separate report shall be submitted to each executive agency 
covering only that agency's contracts, provided at least one of that agency's contracts is  
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over the applicable threshold specified in FAR 19.702(a), and the contract contains a 
subcontracting plan. For DoD, a consolidated report shall be submitted for all contracts 
awarded by military departments/agencies and/or subcontracts awarded by DoD prime 
contractors. 

 
(D) The report shall be submitted annually by October 30, for the twelve month 

period ending September 30. When a Contracting Officer rejects an SSR, the Contractor 
is required to submit a revised SSR within 30 days of receiving the notice of report 
rejection.  

 
(E) Subcontract awards that are related to work for more than one executive 

agency shall be appropriately allocated. 
 

(F) The authority to acknowledge or reject SSRs in the eSRS, including SSRs 
submitted by subcontractors with subcontracting plans, resides with the Government 
agency awarding the prime contracts unless stated otherwise in the contract. 

 
(ii) Reports submitted under a commercial plan- 

 
(A) The report shall include all subcontract awards under the commercial 

plan in effect during the Government's fiscal year and all indirect costs. 
 

(B) The report shall be submitted annually, within 30 days after the end of 
the Government's fiscal year. 

 
(C) If a Contractor has a commercial plan and is performing work for more 

than one executive agency, the Contractor shall specify the percentage of dollars 
attributable to each agency. 

 
(D) The authority to acknowledge or reject SSRs for commercial plans 

resides with the Contracting Officer who approved the commercial plan. 
  

Alternate IV (JUN 2020). As prescribed in 19.708(b)(1)(iv), substitute the following 
paragraphs (c) and (d) for paragraphs (c) and (d) of the basic clause: 
 

(c)(1) The Contractor, upon request by the Contracting Officer, shall submit and 
negotiate a subcontracting plan, where applicable, that separately addresses subcontracting 
with small business, veteran-owned small business, service-disabled veteran-owned small 
business, HUBZone small business, small disadvantaged business, and women-owned small 
business concerns. If the Contractor is submitting an individual subcontracting plan, the plan 
shall separately address subcontracting with small business, veteran-owned small business, 
service-disabled veteran-owned small business, HUBZone small business, small disadvantaged 
business, and women-owned small business concerns, with a separate part for the basic 
contract and separate parts for each option (if any).  
 

The subcontracting plan shall be incorporated into the contract. The subcontracting plan 
shall be negotiated within the time specified by the Contracting Officer. The subcontracting plan 
does not apply retroactively. 

 
 

ATTACHMENT #1 



53 

 

(2)(i) The prime Contractor may accept a subcontractor's written representations of its 
size and socioeconomic status as a small business, small disadvantaged business, veteran-
owned small business, service-disabled veteran-owned small business, or a women-owned 
small business if the subcontractor represents that the size and socioeconomic status 
representations with its offer are current, accurate, and complete as of the date of the offer for 
the subcontract. 
 

(ii) The Contractor may accept a subcontractor's representations of its size and 
socioeconomic status as a small business, small disadvantaged business, veteran-owned small 
business, service-disabled veteran-owned small business, or a women-owned small business in 
the System for Award Management (SAM) if– (A) The subcontractor is registered in SAM; and 
(B) The subcontractor represents that the size and socioeconomic status representations made 
in SAM are current, accurate and complete as of the date of the offer for the subcontract. 
 

(iii) The Contractor may not require the use of SAM for the purposes of representing size 
or socioeconomic status in connection with a subcontract. 
 

(iv) In accordance with 13 CFR 121.411, 124.1015, 125.29, 126.900, and 127.700, a 
contractor acting in good faith is not liable for misrepresentations made by its subcontractors 
regarding the subcontractor's size or socioeconomic status. 
 

(d) The Contractor's subcontracting plan shall include the following: 
 

(1) Separate goals, expressed in terms of total dollars subcontracted and as a 
percentage of total planned subcontracting dollars, for the use of small business, 
veteran-owned small business, service-disabled veteran-owned small business, 
HUBZone small business, small disadvantaged business, and women-owned small 
business concerns as subcontractors.  

 
For individual subcontracting plans, and if required by the Contracting Officer, goals shall 

also be expressed in terms of percentage of total contract dollars, in addition to the goals 
expressed as a percentage of total subcontract dollars. The Contractor shall include all 
subcontracts that contribute to contract performance, and may include a proportionate share of 
products and services that are normally allocated as indirect costs. In accordance with 43 
U.S.C. 1626– (i) Subcontracts awarded to an ANC or Indian tribe shall be counted towards the 
subcontracting goals for small business and small disadvantaged business concerns, 
regardless of the size or Small Business Administration certification status of the ANC or Indian 
tribe; and (ii) Where one or more subcontractors are in the subcontract tier between the prime 
Contractor and the ANC or Indian tribe, the ANC or Indian tribe shall designate the appropriate 
Contractor(s) to count the subcontract towards its small business and small disadvantaged 
business subcontracting goals. 
 

(A) In most cases, the appropriate Contractor is the Contractor that awarded the 
subcontract to the ANC or Indian tribe. 
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(B) If the ANC or Indian tribe designates more than one Contractor to count the 
subcontract toward its goals, the ANC or Indian tribe shall designate only a portion of the 
total subcontract award to each Contractor. The sum of the amounts designated to 
various Contractors cannot exceed the total value of the subcontract. 

 
(C) The ANC or Indian tribe shall give a copy of the written designation to the 

Contracting Officer, the Contractor, and the subcontractors in between the prime 
Contractor and the ANC or Indian tribe within 30 days of the date of the subcontract 
award. 

 
(D) If the Contracting Officer does not receive a copy of the ANC's or the Indian 

tribe's written designation within 30 days of the subcontract award, the Contractor that 
awarded the subcontract to the ANC or Indian tribe will be considered the designated 
Contractor. 

 
(2) A statement of– 

 
(i) Total dollars planned to be subcontracted for an individual subcontracting 

plan; or the Contractor's total projected sales, expressed in dollars, and the total value of 
projected subcontracts to support the sales for a commercial plan;  

 
(ii) Total dollars planned to be subcontracted to small business concerns 

(including ANC and Indian tribes); 
 

(iii) Total dollars planned to be subcontracted to veteran-owned small business 
concerns; (iv) Total dollars planned to be subcontracted to service-disabled veteran-
owned small business; (v) Total dollars planned to be subcontracted to HUBZone small 
business concerns; (vi) Total dollars planned to be subcontracted to small 
disadvantaged business concerns (including ANCs and Indian tribes); and (vii) Total 
dollars planned to be subcontracted to women-owned small business concerns. 

 
(3) A description of the principal types of supplies and services to be subcontracted, and 
an identification of the types planned for subcontracting to: 

 
(i) Small business concerns; 

 
(ii) Veteran-owned small business concerns; 

 
(iii) Service-disabled veteran-owned small business concerns; 

 
(iv) HUBZone small business concerns; 

 
(v) Small disadvantaged business concerns; and 

 
(vi) Women-owned small business concerns. 

 
(4) A description of the method used to develop the subcontracting goals in paragraph 

(d)(1) of this clause. 
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(5) A description of the method used to identify potential sources for solicitation 
purposes (e.g., existing company source lists, SAM, veterans service organizations, the 
National Minority Purchasing Council Vendor Information Service, the Research and Information 
Division of the Minority Business Development Agency in the Department of Commerce, or 
small, HUBZone, small disadvantaged, and women-owned small business trade associations).  
 

The Contractor may rely on the information contained in SAM as an accurate 
representation of a concern's size and ownership characteristics for the purposes of maintaining 
a small, veteran-owned small, service-disabled veteran-owned small, HUBZone small, small 
disadvantaged, and women-owned small business source list. Use of SAM as its source list 
does not relieve a firm of its responsibilities (e.g., 
outreach, assistance, counseling, or publicizing subcontracting opportunities) in this clause. 
 

(6) A statement as to whether or not the Contractor included indirect costs in 
establishing subcontracting goals, and a description of the method used to determine the 
proportionate share of indirect costs to be incurred with– 
 

(i) Small business concerns (including ANC and Indian tribes); 
 

(ii) Veteran-owned small business concerns; 
 

(iii) Service-disabled veteran-owned small business concerns; 
  

(iv) HUBZone small business concerns; 
 

(v) Small disadvantaged business concerns (including ANC and Indian tribes); 
and 

 
(vi) Women-owned small business concerns. 

 
(7) The name of the individual employed by the Contractor who will administer the 

Contractor's subcontracting program, and a description of the duties of the individual. 
 

(8) A description of the efforts the Contractor will make to assure that small business, 
veteran-owned small business, service-disabled veteran-owned small business, HUBZone small 
business, small disadvantaged business, and women-owned small business concerns have an 
equitable opportunity to compete for subcontracts. 
 

(9) Assurances that the Contractor will include the clause of this contract entitled 
“Utilization of Small Business Concerns” in all subcontracts that offer further subcontracting 
opportunities, and that the Contractor will require all subcontractors (except small business 
concerns) that receive subcontracts in excess of the applicable threshold specified in FAR 
19.702(a) on the date of subcontract award, with further subcontracting possibilities to adopt a 
subcontracting plan that complies with the requirements of this clause. 
 

(10) Assurances that the Contractor will– 
 

(i) Cooperate in any studies or surveys as may be required; 
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(ii) Submit periodic reports so that the Government can determine the extent of 
compliance by the Contractor with the subcontracting plan; 

 
(iii) After November 30, 2017, include subcontracting data for each order when 
reporting subcontracting achievements for an indefinite-delivery, indefinite-
quantity contracts with individual subcontracting plans where the contract is 
intended for use by multiple agencies; 

 
(iv) Submit the Individual Subcontract Report (ISR) and/or the Summary 
Subcontract Report (SSR), in accordance with paragraph (l) of this clause using 
the Electronic Subcontracting Reporting System (eSRS) at http://www.esrs.gov. 
The reports shall provide information on subcontract awards to small business 
concerns (including ANCs and Indian tribes that are not small businesses), 
veteran-owned small business concerns, service-disabled veteran-owned small 
business concerns, HUBZone small business concerns, small disadvantaged 
business concerns (including ANCs and Indian tribes that have not been certified 
by SBA as small disadvantaged businesses), women-owned small business 
concerns, and for NASA only, Historically Black Colleges and Universities and 
Minority Institutions. Reporting shall be in accordance with this clause, or as 
provided in agency regulations; 

 
(v) Ensure that its subcontractors with subcontracting plans agree to submit the 
ISR and/or the SSR using eSRS;  

 
(vi) Provide its prime contract number, its unique entity identifier, and the e-mail 
address of the Contractor's official responsible for acknowledging receipt of or 
rejecting the ISRs, to all first-tier subcontractors with subcontracting plans so 
they can enter this information into the eSRS when submitting their ISRs; and 

 
(vii) Require that each subcontractor with a subcontracting plan provide the prime 
contract number, its own unique entity identifier, and the e-mail address of the 
subcontractor's official responsible for acknowledging receipt of or rejecting the 
ISRs, to its subcontractors with subcontracting plans. 

 
(11) A description of the types of records that will be maintained concerning procedures 

that have been adopted to comply with the requirements and goals in the plan, including 
establishing source lists; and a description of the Contractor's efforts to locate small business, 
veteran-owned small business, service-disabled veteran-owned small business, HUBZone small 
business, small disadvantaged business, and women-owned small business concerns and 
award subcontracts to them. The records shall include at least the following (on a plant-wide or 
company-wide basis, unless otherwise indicated): 
 

(i) Source lists (e.g., SAM), guides, and other data that identify small business, 
veteran-owned small business, service-disabled veteran-owned small business, 
HUBZone small business, small disadvantaged business, and women-owned 
small business concerns.  
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(ii) Organizations contacted in an attempt to locate sources that are small 
business, veteran-owned small business, service-disabled veteran-owned small 
business, HUBZone small business, small disadvantaged business, or women-
owned small business concerns. 

 
(iii) Records on each subcontract solicitation resulting in an award of more than 
the simplified acquisition threshold, as defined in FAR 2.101 on the date of 
subcontract award, indicating– 

 
(A) Whether small business concerns were solicited and, if not, why not; 

 
(B) Whether veteran-owned small business concerns were solicited and, 
if not, why not; 

 
(C) Whether service-disabled veteran-owned small business concerns 
were solicited and, if not, why not; 

 
(D) Whether HUBZone small business concerns were solicited and, if not, 
why not; 

 
(E) Whether small disadvantaged business concerns were solicited and, if 
not, why not; 

 
(F) Whether women-owned small business concerns were solicited and, if 
not, why not; and 

 
(G) If applicable, the reason award was not made to a small business 
concern. 

 
(iv) Records of any outreach efforts to contact– 

 
(A) Trade associations; 

 
(B) Business development organizations; 

 
 

(C) Conferences and trade fairs to locate small, HUBZone small, small 
disadvantaged, service-disabled veteran owned, and women-owned 
small business sources; and 

 
(D) Veterans service organizations. 

 
(v) Records of internal guidance and encouragement provided to buyers 
through– 

 
(A) Workshops, seminars, training, etc.; and 
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(B) Monitoring performance to evaluate compliance with the program's 
requirements. 

 
(vi) On a contract-by-contract basis, records to support award data submitted by 

the Contractor to the Government, including the name, address, and business size of 
each subcontractor. Contractors having commercial plans need not comply with this 
requirement. 

 
(12) Assurances that the Contractor will make a good faith effort to acquire articles, 

equipment, supplies, services, or materials, or obtain the performance of construction work from 
the small business concerns that it used in preparing the proposal for the modification, in the 
same or greater scope, amount, and quality used in preparing and submitting the modification 
proposal. Responding to a request for a quote does not constitute use in preparing a proposal. 
The Contractor used a small business concern in preparing the proposal for a modification if–  
 

(i) The Contractor identifies the small business concern as a subcontractor in the 
proposal or associated small business subcontracting plan, to furnish certain supplies or 
perform a portion of the subcontract; or 

 
(ii) The Contractor used the small business concern's pricing or cost information 

or technical expertise in preparing the proposal, where there is written evidence of an 
intent or understanding that the small business concern will be awarded a subcontract 
for the related 

 
(13) Assurances that the Contractor will provide the Contracting Officer with a written 

explanation if the Contractor fails to acquire articles, equipment, supplies, services or materials 
or obtain the performance of construction work as described in (d)(12) of this clause. This 
written explanation must be submitted to the Contracting Officer within 30 days of contract 
completion. 
 

(14) Assurances that the Contractor will not prohibit a subcontractor from discussing with 
the contracting officer any material matter pertaining to the payment to or utilization of a 
subcontractor. 
 

(15) Assurances that the offeror will pay its small business subcontractors on time and in 
accordance with the terms and conditions of the underlying subcontract, and notify the 
contracting officer when the prime contractor makes either a reduced or an untimely payment to 
a small business subcontractor (see 52.242-5). 
 
52.222-1  Notice to the Government of Labor Disputes.  
 
As prescribed in 22.103-5(a), insert the following clause: 
 

NOTICE TO THE GOVERNMENT OF LABOR DISPUTES 
(FEB 1997) 

 
If the Contractor has knowledge that any actual or potential labor dispute is delaying or 

threatens to delay the timely performance of this contract, the Contractor shall  
immediately give notice, including all relevant information, to the Contracting Officer. 
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52.222-3 Convict Labor. 
 
As prescribed in 22.202, insert the following clause: CONVICT LABOR  

 
(JUNE 2003) 

 
 (a) Except as provided in paragraph (b) of this clause, the Contractor shall not employ in 
the performance of this contract any person undergoing a sentence of imprisonment imposed by 
any court of a State, the District of Columbia, Puerto Rico, the Northern Mariana Islands, 
American Samoa, Guam, or the U.S. Virgin Islands. 
 
 (b) The Contractor is not prohibited from employing persons— 
 

(1) On parole or probation to work at paid employment during the term of their 
sentence; 

 
  (2) Who have been pardoned or who have served their terms; or 
 

(3) Confined for violation of the laws of any of the States, the District of 
Columbia, Puerto Rico, the Northern Mariana Islands, American Samoa, Guam, or the 
U.S. Virgin Islands who are authorized to work at paid employment in the community 
under the laws of such jurisdiction, if— 

 
(i) The worker is paid or is in an approved work training program on a 
voluntary basis;  

 
(ii) Representatives of local union central bodies or similar labor union 
organizations have been consulted; 

 
(iii) Such paid employment will not result in the displacement of employed 
workers, or be applied in skills, crafts, or trades in which there is a surplus 
of available gainful labor in the locality, or impair existing contracts for 
services; 

 
(iv) The rates of pay and other conditions of employment will not be less 
than those paid or provided for work of a similar nature in the locality in 
which the work is being performed; and 

 
(v) The Attorney General of the United States has certified that the work-
release laws or regulations of the jurisdiction involved are in conformity 
with the requirements of Executive Order 11755, as amended by 
Executive Orders 12608 and 12943. 
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52.222-4 Contract Work Hours and Safety Standards -Overtime Compensation. 
 
As prescribed in 22.305 , insert the following clause: 
 

CONTRACT WORK HOURS AND SAFETY STANDARDS-OVERTIME COMPENSATION  
 

(MAY 2018) 
 

(a) Overtime requirements. No Contractor or subcontractor employing laborers or 
mechanics (see Federal Acquisition Regulation 22.300) shall require or permit them to work 
over 40 hours in any workweek unless they are paid at least 1 and 1/2 times the basic rate of 
pay for each hour worked over 40 hours. 
 

(b) Violation; liability for unpaid wages; liquidated damages. The responsible Contractor 
and subcontractor are liable for unpaid wages if they violate the terms in paragraph (a) of this 
clause. In addition, the Contractor and subcontractor are liable for liquidated damages payable 
to the Government. The Contracting Officer will assess liquidated damages at the rate specified 
at 29 CFR 5.5(b)(2) per affected employee for each calendar day on which the employer 
required or permitted the employee to work in excess of the standard workweek of 40 hours 
without paying overtime wages required by the Contract Work Hours and Safety Standards 
statute (found at 40 U.S.C. chapter 37). In accordance with the Federal Civil Penalties Inflation 
Adjustment Act of 1990 (28 U.S.C. 2461 Note), the Department of Labor adjusts this civil 
monetary penalty for inflation no later than January 15 each year. 
 

(c) Withholding for unpaid wages and liquidated damages. The Contracting Officer will 
withhold from payments due under the contract sufficient funds required to satisfy any 
Contractor or subcontractor liabilities for unpaid wages and liquidated damages. If amounts 
withheld under the contract are insufficient to satisfy Contractor or subcontractor liabilities, the 
Contracting Officer will withhold payments from other Federal or federally assisted contracts 
held by the same Contractor that are subject to the Contract Work Hours and Safety Standards 
statute.  
 

(d) Payrolls and basic records. (1) The Contractor and its subcontractors shall maintain 
payrolls and basic payroll records for all laborers and mechanics working on the contract during 
the contract and shall make them available to the Government until 3 years after contract 
completion. The records shall contain the name and address of each employee, social security 
number, labor classifications, hourly rates of wages paid, daily and weekly number of hours 
worked, deductions made, and actual wages paid. The records need not duplicate those 
required for construction work by Department of Labor regulations at 29 CFR 5.5(a)(3) 
implementing the Construction Wage Rate Requirements statute. 
 

(2) The Contractor and its subcontractors shall allow authorized representatives of the 
Contracting Officer or the Department of Labor to inspect, copy, or transcribe records 
maintained under paragraph (d)(1) of this clause. The Contractor or subcontractor also shall 
allow authorized representatives of the Contracting Officer or Department of Labor to interview 
employees in the workplace during working hours. 
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(e) Subcontracts. The Contractor shall insert the provisions set forth in paragraphs (a) 
through (d) of this clause in subcontracts that may require or involve the employment of laborers 
and mechanics and require subcontractors to include these provisions in any such lower tier 
subcontracts. The Contractor shall be responsible for compliance by any subcontractor or lower-
tier subcontractor with the provisions set forth in paragraphs (a) through (d) of this clause. 
 

(End of clause) 
  
52.222-5 Construction Wage Rate Requirements-Secondary Site of the Work. 
 
As prescribed in 22.407(h), insert the following provision: 
 
CONSTRUCTION WAGE RATE REQUIREMENTS-SECONDARY SITE OF THE WORK  

 
(MAY 2014) 

 
(a) (1) The offeror shall notify the Government if the offeror intends to perform work at 

any secondary site of the work, as defined in paragraph (a)(1)(ii) of the FAR clause at 52.222-6, 
Construction Wage Rate Requirements, of this solicitation. 
 

(2) If the offeror is unsure if a planned work site satisfies the criteria for a secondary site 
of the work, the offeror shall request a determination from the Contracting Officer. 
 

(b) (1) If the wage determination provided by the Government for work at the primary site 
of the work is not applicable to the secondary site of the work, the offeror shall request a wage 
determination from the Contracting Officer. 
 

(2) The due date for receipt of offers will not be extended as a result of an offeror’s 
request for a wage determination for a secondary site of the work. 
 

(End of provision) 
 
52.222-6 Construction Wage Rate Requirements. 
 
As prescribed in 22.407(a), insert the following clause: CONSTRUCTION WAGE RATE 
REQUIREMENTS  

(AUG 2018) 
 

(a) Definition.—“Site of the work”— (1) Means— 
 

(i) The primary site of the work. The physical place or places where the 
construction called for in the contract will remain when work on it is completed; and 

 
(ii) The secondary site of the work, if any. Any other site where a significant 

portion of the building or work is constructed, provided that such site is- 
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(A) Located in the United States; and 
 
(B) Established specifically for the performance of the contract or project; 

 
(2) Except as provided in paragraph (3) of this definition, includes any fabrication plants, 

mobile factories, batch plants, borrow pits, job headquarters, tool yards, etc., provided- 
 

(i) They are dedicated exclusively, or nearly so, to performance of the contract or 
project; and 

 
(ii) They are adjacent or virtually adjacent to the “primary site of the work” as 

defined in paragraph (a)(1)(i), or the “secondary site of the work” as defined in paragraph 
(a)(1)(ii) of this definition; 

 
(3) Does not include permanent home offices, branch plant establishments, fabrication 

plants, or tool yards of a Contractor or subcontractor whose locations and continuance in 
operation are determined wholly without regard to a particular Federal contract or project. In 
addition, fabrication plants, batch plants, borrow pits, job headquarters, yards, etc., of a 
commercial or material supplier which are established by a supplier of materials for the project 
before opening of bids and not on the Project site, are not included in the “site of the work.” 
Such permanent, previously established facilities are not a part of the “site of the work” even if 
the operations for a period of time may be dedicated exclusively or nearly so, to the 
performance of a contract. 
 

(b) (1) All laborers and mechanics employed or working upon the site of the work will be 
paid unconditionally and not less often than once a week, and without subsequent deduction or 
rebate on any account (except such payroll deductions as are permitted by regulations issued 
by the Secretary of Labor under the Copeland Act (29 CFR Part 3), the full amount of wages 
and bona fide fringe benefits (or cash equivalents thereof) due at time of payment computed at 
rates not less than those contained in the wage determination of the Secretary of Labor which is 
attached hereto and made a part hereof, or as may be incorporated for a secondary site of the 
work, regardless of any contractual relationship which may be alleged to exist between the 
Contractor and such laborers and mechanics. Any wage determination incorporated for a 
secondary site of the work shall be effective from the first day on which work under the contract 
was performed at that site and shall be incorporated without any adjustment in contract price or 
estimated cost. Laborers employed by the construction Contractor or construction subcontractor 
that are transporting portions of the building or work between the secondary site of the work 
and the primary site of the work shall be paid in accordance with the wage determination 
applicable to the primary site of the work. 
 

(2) Contributions made or costs reasonably anticipated for bona fide fringe benefits 
under section 1(b)(2) of the Construction Wage Rate Requirements statute on behalf of laborers 
or mechanics are considered wages paid to such laborers or mechanics, subject to the 
provisions of paragraph (e) of this clause; also, regular contributions made or costs incurred for 
more than a weekly period (but not less often than quarterly) under plans, funds, or programs 
which cover the particular weekly period, are deemed to be constructively made or incurred 
during such period. 
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(3) Such laborers and mechanics shall be paid not less than the appropriate wage rate 
and fringe benefits in the wage determination for the classification of work actually performed, 
without regard to skill, except as provided in the clause entitled Apprentices and Trainees. 
Laborers or mechanics performing work in more than one classification may be compensated at 
the rate specified for each classification for the time actually worked therein; provided that the 
employer’s payroll records accurately set forth the time spent in each classification in which 
work is performed. 
 

(4) The wage determination (including any additional classifications and wage rates 
conformed under paragraph (c) of this clause) and the Construction Wage Rate Requirements 
(Davis-Bacon Act) poster (WH-1321) shall be posted at all times by the Contractor and its 
subcontractors at the primary site of the work and the secondary site of the work, if any, in a 
prominent and accessible place where it can be easily seen by the workers. 
 

(c) (1) The Contracting Officer shall require that any class of laborers or mechanics 
which is not listed in the wage determination and which is to be employed under the contract 
shall be classified in conformance with the wage determination. The Contracting Officer shall 
approve an additional classification and wage rate and fringe benefits therefor only when all the 
following criteria have been met: 
 

(i) The work to be performed by the classification requested is not performed by a 
classification in the wage determination. 

 
(ii) The classification is utilized in the area by the construction industry. 

 
(iii) The proposed wage rate, including any bona fide fringe benefits, bears a 
reasonable relationship to the wage rates contained in the wage determination. 

 
(2) If the Contractor and the laborers and mechanics to be employed in the classification 

(if known), or their representatives, and the Contracting Officer agree on the classification and  
wage rate (including the amount designated for fringe benefits, where appropriate), a report of 
the action taken shall be sent by the Contracting Officer to the Administrator of the: 
 

Wage and Hour Division 
U.S. Department of Labor 
Washington, DC 20210 

 
The Administrator or an authorized representative will approve, modify, or disapprove 

every additional classification action within 30 days of receipt and so advise the Contracting 
Officer or will notify the Contracting Officer within the 30-day period that additional time is 
necessary. 
 

(3) In the event the Contractor, the laborers or mechanics to be employed in the 
classification, or their representatives, and the Contracting Officer do not agree on the proposed 
classification and wage rate (including the amount designated for fringe benefits, where 
appropriate), the Contracting Officer shall refer the questions, including the views of all 
interested parties and the recommendation of the Contracting Officer, to the Administrator of the  
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Wage and Hour Division for determination. The Administrator, or an authorized representative, 
will issue a determination within 30 days of receipt and so advise the Contracting Officer or will 
notify the Contracting Officer within the 30-day period that additional time is necessary. 
 

(4) The wage rate (including fringe benefits, where appropriate) determined pursuant to 
paragraphs (c)(2) and (c)(3) of this clause shall be paid to all workers performing work in the 
classification under this contract from the first day on which work is performed in the 
classification. 
 

(d) Whenever the minimum wage rate prescribed in the contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the Contractor 
shall either pay the benefit as stated in the wage determination or shall pay another bona fide 
fringe benefit or an hourly cash equivalent thereof. 
 

(e) If the Contractor does not make payments to a trustee or other third person, the 
Contractor may consider as part of the wages of any laborer or mechanic the amount of any 
costs reasonably anticipated in providing bona fide fringe benefits under a plan or program; 
provided, That the Secretary of Labor has found, upon the written request of the Contractor, that 
the applicable standards of the Construction Wage Rate Requirements statute have been met. 
The Secretary of Labor may require the Contractor to set aside in a separate account assets for 
the meeting of obligations under the plan or program. 
 

(End of clause) 
 
52.222-7 Withholding of Funds. 
 
As prescribed in 22.407(a), insert the following clause: Withholding of Funds  
 

(MAY 2014) 
 
 The Contracting Officer shall, upon his or her own action or upon written request of an 
authorized representative of the Department of Labor, withhold or cause to be withheld from the 
Contractor under this contract or any other Federal contract with the same Prime Contractor, or 
any other federally assisted contract subject to prevailing wage requirements, which is held by 
the same Prime Contractor, so much of the accrued payments or advances as may be 
considered necessary to pay laborers and mechanics, including apprentices, trainees, and 
helpers, employed by the Contractor or any subcontractor the full amount of wages required by 
the contract. In the event of failure to pay any laborer or mechanic, including any apprentice, 
trainee, or helper, employed or working on the site of the work, all or part of the wages required 
by the contract, the Contracting Officer may, after written notice to the Contractor, take such 
action as may be necessary to cause the suspension of any further payment, advance, or 
guarantee of funds until such violations have ceased. 
 

(End of clause) 
 
[53 FR 4945, Feb. 18, 1988, as amended at 79 FR 24217, Apr. 29, 2014] 
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52.222-8 Payrolls and Basic Records. 
 
As prescribed in 22.407(a), insert the following clause: PAYROLLS AND BASIC RECORDS  
 

(AUG 2018) 
 

(a) Payrolls and basic records relating thereto shall be maintained by the Contractor 
during the course of the work and preserved for a period of 3 years thereafter for all laborers 
and mechanics working at the site of the work. Such records shall contain the name, address, 
and social security number of each such worker, his or her correct classification, hourly rates of 
wages paid (including rates of contributions or costs anticipated for bona fide fringe benefits or 
cash equivalents thereof of the types described in 40 U.S.C. 3141(2)(B)(Construction Wage 
Rate Requirement statute), daily and weekly number of hours worked, deductions made, and 
actual wages paid. Whenever the Secretary of Labor has found, under paragraph (d) of the 
clause entitled Construction Wage Rate Requirements, that the wages of any laborer or 
mechanic include the amount of any costs reasonably anticipated in providing benefits under a 
plan or program described in 40 U.S.C. 3141(2)(B), the Contractor shall maintain records which 
show that the commitment to provide such benefits is enforceable, that the plan or program is 
financially responsible, and that the plan or program has been communicated in writing to the 
laborers or mechanics affected, and records which show the costs anticipated or the actual cost 
incurred in providing such benefits. Contractors employing apprentices or trainees under 
approved programs shall maintain written evidence of the registration of apprenticeship 
programs and certification of trainee programs, the registration of the apprentices and trainees, 
and the ratios and wage rates prescribed in the applicable programs. 
 

(b) (1) The Contractor shall submit weekly for each week in which any contract work is 
performed a copy of all payrolls to the Contracting Officer. The payrolls submitted shall set out 
accurately and completely all of the information required to be maintained under paragraph (a) 
of this clause, except that full social security numbers and home addresses shall not be 
included on weekly transmittals. Instead the payrolls shall only need to include an individually 
identifying number for each employee (e.g., the last four digits of the employee’s social security 
number). The required weekly payroll information may be submitted in any form desired. 
Optional Form WH-347 is available for this purpose and may be obtained from the U.S. 
Department of Labor Wage and Hour Division website at 
http://www.dol.gov/whd/forms/wh347.pdfdol.gov/whd/forms/wh347.pdf .  
 

The Prime Contractor is responsible for the submission of copies of payrolls by all 
subcontractors. Contractors and subcontractors shall maintain the full social security 
number and current address of each covered worker, and shall provide them upon 
request to the Contracting Officer, the Contractor, or the Wage and Hour Division of the 
Department of Labor for purposes of an investigation or audit of compliance with 
prevailing wage requirements. It is not a violation of this section for a Prime Contractor to 
require a subcontractor to provide addresses and social security numbers to the Prime 
Contractor for its own records, without weekly submission to the Contracting Officer. 
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(2) Each payroll submitted shall be accompanied by a “Statement of Compliance,” 
signed by the Contractor or subcontractor or his or her agent who pays or supervises the 
payment of the persons employed under the contract and shall certify- 
 

(i) That the payroll for the payroll period contains the information required to be 
maintained under paragraph (a) of this clause and that such information is 
correct and complete; 

 
(ii) That each laborer or mechanic (including each helper, apprentice, and 
trainee) employed on the contract during the payroll period has been paid the full 
weekly wages earned, without rebate, either directly or indirectly, and that no 
deductions have been made either directly or indirectly from the full wages 
earned, other than permissible deductions as set forth in the Regulations, 29 
CFR Part 3; and (iii) That each laborer or mechanic has been paid not less than 
the applicable wage rates and fringe benefits or cash equivalents for the 
classification of work performed, as specified in the applicable wage 
determination incorporated into the contract. 

 
(3) The weekly submission of a properly executed certification set forth on the reverse 

side of Optional Form WH-347 shall satisfy the requirement for submission of the “Statement of 
Compliance” required by paragraph (b)(2) of this clause. 
 

(4) The falsification of any of the certifications in this clause may subject the Contractor 
or subcontractor to civil or criminal prosecution under Section 1001 of Title 18 and Section 3729 
of Title 31 of the United States Code. 
 

(c) The Contractor or subcontractor shall make the records required under paragraph (a) 
of this clause available for inspection, copying, or transcription by the Contracting Officer or 
authorized representatives of the Contracting Officer or the Department of Labor. The 
Contractor or subcontractor shall permit the Contracting Officer or representatives of the 
Contracting Officer or the Department of Labor to interview employees during working hours on 
the job. If the Contractor or subcontractor fails to submit required records or to make them 
available, the Contracting Officer may, after written notice to the Contractor, take such action as 
may be necessary to cause the suspension of any further payment. Furthermore, failure to 
submit the required records upon request or to make such records available may be grounds for 
debarment action pursuant to 29 CFR 5.12. 
 

(End of clause) 
 
 
52.222-9 Apprentices and Trainees. 
 
As prescribed in 22.407(a), insert the following clause: APPRENTICES AND TRAINEES 

 
(JULY 2005) 

 
 (a) Apprentices.(1) An apprentice will be permitted to work at less than the 
predetermined rate for the work performed when employed— 
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(i) Pursuant to and individually registered in a bona fide apprenticeship program 
registered with the U.S. Department of Labor, Employment and Training 
Administration, Office of Apprenticeship Training, Employer, and Labor Services 
(OATELS) or with a State Apprenticeship Agency recognized by the OATELS; or 

 
(ii) In the first 90 days of probationary employment as an apprentice in such an 
apprenticeship program, even though not individually registered in the program, if 
certified by the OATELS or a State Apprenticeship Agency (where appropriate) to 
be eligible for probationary employment as an apprentice. 

 
 (2) The allowable ratio of apprentices to journeymen on the job site in any craft 
classification shall not be greater than the ratio permitted to the Contractor as to the entire work 
force under the registered program. 
 
 (3) Any worker listed on a payroll at an apprentice wage rate, who is not registered or 
otherwise employed as stated in paragraph (a)(1) of this clause, shall be paid not less than the 
applicable wage determination for the classification of work actually performed. In addition, any 
apprentice performing work on the job site in excess of the ratio permitted under the registered 
program shall be paid not less than the applicable wage rate on the wage determination for the 
work actually performed. 
 
 (4) Where a Contractor is performing construction on a project in a locality other than 
that in which its program is registered, the ratios and wage rates (expressed in  
percentages of the journeyman’s hourly rate) specified in the Contractor’s or subcontractor’s 
registered program shall be observed. Every apprentice must be paid at not less than the rate 
specified in the registered program for the apprentice’s level of progress, expressed as a 
percentage of the journeyman hourly rate specified in the applicable wage determination. 
 
 (5) Apprentices shall be paid fringe benefits in accordance with the provisions of the 
apprenticeship program. If the apprenticeship program does not specify fringe benefits, 
apprentices must be paid the full amount of fringe benefits listed on the wage determination for 
the applicable classification. If the Administrator determines that a different practice prevails for 
the applicable apprentice classification, fringes shall be paid in accordance with that 
determination.  
 
 (6) In the event OATELS, or a State Apprenticeship Agency recognized by OATELS, 
withdraws approval of an apprenticeship program, the Contractor will no longer be permitted to 
utilize apprentices at less than the applicable predetermined rate for the work performed until an 
acceptable program is approved. 
 
 (b) Trainees.(1) Except as provided in 29 CFR 5.16, trainees will not be permitted to 
work at less than the predetermined rate for the work performed unless they are employed 
pursuant to and individually registered in a program which has received prior approval, 
evidenced by formal certification by the U.S. Department of Labor, Employment and Training  
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Administration, Office of Apprenticeship Training, Employer, and Labor Services (OATELS). The 
ratio of trainees to journeymen on the job site shall not be greater than permitted under the plan 
approved by OATELS. 
 
 (2) Every trainee must be paid at not less than the rate specified in the approved 
program for the trainee’s level of progress, expressed as a percentage of the journeyman hourly 
rate specified in the applicable wage determination. Trainees shall be paid fringe benefits in 
accordance with the provisions of the trainee program. If the trainee program does not mention 
fringe benefits, trainees shall be paid the full amount of fringe benefits listed in the wage 
determination unless the Administrator of the Wage and Hour Division determines that there is 
an apprenticeship program associated with the corresponding journeyman wage rate in the 
wage determination which provides for less than full fringe benefits for apprentices. Any 
employee listed on the payroll at a trainee rate who is not registered and participating in a 
training plan approved by the OATELS shall be paid not less than the applicable wage rate in 
the wage determination for the classification of work actually performed. In addition, any trainee 
performing work on the job site in excess of the ratio permitted under the registered program 
shall be paid not less than the applicable wage rate in the wage determination for the work 
actually performed. 
 
 (3) In the event OATELS withdraws approval of a training program, the Contractor will no 
longer be permitted to utilize trainees at less than the applicable predetermined rate for the work 
performed until an acceptable program is approved. 
 
 (c) Equal employment opportunity. The utilization of apprentices, trainees, and 
journeymen under this clause shall be in conformity with the equal employment opportunity 
requirements of Executive Order 11246, as amended, and 29 CFR Part 30.  
 
52.222-10 Compliance with Copeland Act Requirements 
 
As prescribed in 22.407(a), insert the following clause: COMPLIANCE WITH COPELAND ACT 
REQUIREMENTS 

(FEB 1988) 
 
The Contractor shall comply with the requirements of 29 CFR Part 3, which are hereby 
incorporated by reference in this contract. 
 
52.222-11 Subcontracts (Labor Standards). 
 
As prescribed in 22.407(a), insert the following clause: Subcontracts (Labor Standards)  
 

(MAY 2014) 
 
 (a) Definition. Construction, alteration or repair, as used in this clause, means all types of 
work done by laborers and mechanics employed by the construction Contractor or construction 
subcontractor on a particular building or work at the site thereof, including without limitation— 
 

(1) Altering, remodeling, installation (if appropriate) on the site of the work of 
items fabricated off-site; 
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  (2) Painting and decorating; 
 

(3) Manufacturing or furnishing of materials, articles, supplies, or equipment on 
the site of the building or work; 

 
(4) Transportation of materials and supplies between the site of the work within 
the meaning of paragraphs (a)(1)(i) and (ii) of the “site of the work” as defined in 
the FAR clause at 52.222-6, Construction Wage Rate Requirements of this 
contract, and a facility which is dedicated to the construction of the building or 
work and is deemed part of the site of the work within the meaning of paragraph 
(2) of the site of the work definition; and 

 
(5) Transportation of portions of the building or work between a secondary site 
where a significant portion of the building or work is constructed, which is part of 
the “site of the work” definition in paragraph (a)(1)(ii) of the FAR clause at 
52.222-6, Construction Wage Rate Requirements, and the physical place or 
places where the building or work will remain (paragraph (a)(1)(i) of the FAR 
clause at 52.222-6, in the “site of the work” definition). 

 
(b) The Contractor shall insert in any subcontracts for construction, alterations and 
repairs within the United States the clauses entitled— 

 
  (1) Construction Wage Rate Requirements; 
 

(2) Contract Work Hours and Safety Standards—Overtime Compensation (if the 
clause is included in this contract); 

 
  (3) Apprentices and Trainees; 
 
  (4) Payrolls and Basic Records; 
 
  (5) Compliance with Copeland Act Requirements; 
  

(6) Withholding of Funds; 
 
  (7) Subcontracts (Labor Standards); 
 
  (8) Contract Termination—Debarment; 
 
  (9) Disputes Concerning Labor Standards; 
 

(10) Compliance with Construction Wage Rate Requirements and Related 
Regulations; and 

 
  (11) Certification of Eligibility. 
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 (c) The prime Contractor shall be responsible for compliance by any subcontractor or 
lower tier subcontractor performing construction within the United States with all the contract 
clauses cited in paragraph (b). 
 
 (d)(1) Within 14 days after award of the contract, the Contractor shall deliver to the 
Contracting Officer a completed Standard Form (SF) 1413, Statement and Acknowledgment, for 
each subcontract for construction within the United States, including the subcontractor's signed 
and dated acknowledgment that the clauses set forth in paragraph (b) of this clause have been 
included in the subcontract. 
 

(2) Within 14 days after the award of any subsequently awarded subcontract the 
Contractor shall deliver to the Contracting Officer an updated completed SF 1413 
for such additional subcontract. 

 
 (e) The Contractor shall insert the substance of this clause, including this paragraph (e) 
in all subcontracts for construction within the United States. 
(End of clause) 
 
52.222-12 Contract Termination—Debarment. 
 
As prescribed in 22.407(a), insert the following clause: Contract Termination—Debarment 
 

(MAY 2014) 
 
 A breach of the contract clauses entitled Construction Wage Rate Requirements, 
Contract Work Hours and Safety Standards—Overtime Compensation, Apprentices and 
Trainees, Payrolls and Basic Records, Compliance with Copeland Act Requirements, 
Subcontracts (Labor Standards), Compliance with Construction Wage Rate Requirements and 
Related Regulations, or Certification of Eligibility may be grounds for termination of the contract, 
and for debarment as a Contractor and subcontractor as provided in 29 CFR 5.12. 
 

(End of clause) 
 
52.222-13 Compliance With Construction Wage Rate Requirements and Related 
Regulations. 
 
As prescribed in 22.407(a), insert the following clause: COMPLIANCE WITH CONSTRUCTION WAGE 

RATE REQUIREMENTS AND RELATED REGULATIONS  
 

(MAY 2014) 
 
 All rulings and interpretations of the Construction Wage Rate Requirements and related 
statutes contained in 29 CFR parts 1, 3, and 5 are hereby incorporated by reference in this 
contract. 
 

(End of clause) 
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52.222-14 Disputes Concerning Labor Standards. 
 
As prescribed in 22.407(a), insert the following clause: DISPUTES CONCERNING LABOR 
STANDARDS  
 

(FEB 1988) 
 
 The United States Department of Labor has set forth in 29 CFR parts 5, 6, and 7 
procedures for resolving disputes concerning labor standards requirements. Such disputes shall 
be resolved in accordance with those procedures and not the Disputes clause of this contract. 
Disputes within the meaning of this clause include disputes between the Contractor (or any of its 
subcontractors) and the contracting agency, the U.S. Department of Labor, or the employees or 
their representatives. 
 
52.222-15 Certification of Eligibility. 
 
As prescribed in 22.407(a), insert the following clause: Certification of Eligibility  
 

(MAY 2014) 
 
 (a) By entering into this contract, the Contractor certifies that neither it nor any person or 
firm who has an interest in the Contractor's firm is a person or firm ineligible to be awarded 
Government contracts by virtue of 40 U.S.C. 3144(b)(2) or 29 CFR 5.12(a)(1). 
 
 (b) No part of this contract shall be subcontracted to any person or firm ineligible for 
award of a Government contract by virtue of 40 U.S.C. 3144(b)(2) or 29 CFR 5.12(a)(1). 
 
 (c) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 
U.S.C. 1001. 
 

(End of clause) 
 
52.222-16 Approval of Wage Rates. 
 
As prescribed in 22.407(b), insert the following clause: Approval of Wage Rates  
 

(MAY 2014) 
 
 All straight time wage rates, and overtime rates based thereon, for laborers and 
mechanics engaged in work under this contract must be submitted for approval in writing by the 
head of the contracting activity or a representative expressly designated for this purpose, if the 
straight time wages exceed the rates for corresponding classifications contained in the 
applicable Construction Wage Rate Requirements minimum wage determination included in the 
contract. Any amount paid by the Contractor to any laborer or mechanic in excess of the agency 
approved wage rate shall be at the expense of the Contractor and shall not be reimbursed by  
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the Government. If the Government refuses to authorize the use of the overtime, the Contractor 
is not released from the obligation to pay employees at the required overtime rates for any 
overtime actually worked. 
 

(End of clause) 
 
52.222-26 Equal Opportunity. 
 
As prescribed in 22.810(e), insert the following clause: EQUAL OPPORTUNITY  
 

(SEPT 2016) 
 

(a) Definition. As used in this clause. 
 

Compensation means any payments made to, or on behalf of, an employee or offered to 
an applicant as remuneration for employment, including but not limited to salary, wages, 
overtime pay, shift differentials, bonuses, commissions, vacation and holiday pay, allowances, 
insurance and other benefits, stock options and awards, profit sharing, and retirement. 
 

Compensation information means the amount and type of compensation provided to 
employees or offered to applicants, including, but not limited to, the desire of the Contractor to 
attract and retain a particular employee for the value the employee is perceived to add to the 
Contractor's profit or productivity; the availability of employees with like skills in the marketplace; 
market research about the worth of similar jobs in the relevant marketplace; job analysis, 
descriptions, and evaluations; salary and pay structures; salary surveys; labor union 
agreements; and Contractor decisions, statements and 
policies related to setting or altering employee compensation. 
 

Essential job functions means the fundamental job duties of the employment position an 
individual holds. A job function may be considered essential if- 
 

(1) The access to compensation information is necessary in order to perform that 
function or another routinely assigned business task; or 
 

(2) The function or duties of the position include protecting and maintaining the privacy 
of employee personnel records, including compensation information. 
 

Gender identity has the meaning given by the Department of Labor’s Office of Federal 
Contract Compliance Programs, and is found at 
http://www.dol.gov/ofccp/LGBT/LGBT_FAQs.html. 
 

Sexual orientation has the meaning given by the Department of Labor’s Office of Federal 
Contract Compliance Programs, and is found at 
http://www.dol.gov/ofccp/LGBT/LGBT_FAQs.html. 
 

United States, means the 50 States, the District of Columbia, Puerto Rico, the Northern 
Mariana Islands, American Samoa, Guam, the U.S. Virgin Islands, and Wake Island. 
 

(b) (1) If, during any 12-month period (including the 12 months preceding the award of 
this contract), the Contractor has been or is awarded nonexempt Federal contracts and/or 
subcontracts that have an aggregate value in excess of $10,000, the Contractor shall comply 
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with this clause, except for work performed outside the United States by employees who were 
not recruited within the United States. Upon request, the Contractor shall provide information 
necessary to determine the 
applicability of this clause.  
 

(2) If the Contractor is a religious corporation, association, educational institution, or 
society, the requirements of this clause do not apply with respect to the employment of 
individuals of a particular religion to perform work connected with the carrying on of the 
Contractor’s activities (41 CFR 60-1.5). 
 

(c) (1) The Contractor shall not discriminate against any employee or applicant for 
employment because of race, color, religion, sex, sexual orientation, gender identity, or national 
origin. However, it shall not be a violation of this clause for the Contractor to extend a publicly 
announced preference in employment to Indians living on or near an Indian reservation, in 
connection with employment opportunities on or near an Indian reservation, as permitted by 41 
CFR 60-1.5. 
  

(2) The Contractor shall take affirmative action to ensure that applicants are employed, 
and that employees are treated during employment, without regard to their race, color, religion, 
sex, sexual orientation, gender identity, or national origin. 
 

This shall include, but not be limited to- 
 

(i) Employment; 
 

(ii) Upgrading; 
 

(iii) Demotion; 
 

(iv) Transfer; 
 

(v) Recruitment or recruitment advertising; 
 

(vi) Layoff or termination; 
 

(vii) Rates of pay or other forms of compensation; and 
 

(viii) Selection for training, including apprenticeship. 
 

(3) The Contractor shall post in conspicuous places available to employees and 
applicants for employment the notices to be provided by the Contracting Officer that explain this 
clause. 
 

(4) The Contractor shall, in all solicitations or advertisements for employees placed by or 
on behalf of the Contractor, state that all qualified applicants will receive consideration for 
employment without regard to race, color, religion, sex, sexual orientation, gender identity, or 
national origin. 
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(5) (i) The Contractor shall not discharge or in any other manner discriminate against 
any employee or applicant for employment because such employee or applicant has inquired 
about, discussed, or disclosed the compensation of the employee or applicant or another 
employee or applicant. This prohibition against discrimination does not apply to instances in 
which an employee who has access to the compensation information of other employees or 
applicants as a part of such employee's essential job functions discloses the compensation of 
such other employees or applicants to individuals who do not otherwise have access to such 
information, unless such disclosure is in response to a formal complaint or charge, in 
furtherance of an investigation, proceeding, hearing, or action, including an investigation 
conducted by the employer, or is consistent with the Contractor's legal duty to furnish 
information. 
 

(ii) The Contractor shall disseminate the prohibition on discrimination in 
paragraph (c)(5)(i) of this clause, using language prescribed by the Director of the Office 
of Federal Contract Compliance Programs (OFCCP), to employees and applicants by-  

 
(A) Incorporation into existing employee manuals or handbooks; and 

 
(B) Electronic posting or by posting a copy of the provision in conspicuous 

places available to employees and applicants for employment. 
 

(6) The Contractor shall send, to each labor union or representative of workers with 
which it has a collective bargaining agreement or other contract or understanding, the notice to 
be provided by the Contracting Officer advising the labor union or workers’ representative of the 
Contractor’s commitments under this clause, and post copies of the notice in conspicuous 
places available to employees and applicants for employment. 
 

(7) The Contractor shall comply with Executive Order11246, as amended, and the rules, 
regulations, and orders of the Secretary of Labor. 
 

(8) The Contractor shall furnish to the contracting agency all information required by 
Executive Order11246, as amended, and by the rules, regulations, and orders of the Secretary 
of Labor. The Contractor shall also file Standard Form100 (EEO-1), or any successor form, as 
prescribed in 41 CFR Part 60-1. Unless the Contractor has filed within the 12 months preceding 
the date of contract award, the Contractor shall, within 30 days after contract award, apply to 
either the regional Office of Federal Contract Compliance Programs (OFCCP) or the local office 
of the Equal Employment Opportunity Commission for the necessary forms. 
 

(9) The Contractor shall permit access to its premises, during normal business hours, by 
the contracting agency or the OFCCP for the purpose of conducting on-site compliance 
evaluations and complaint investigations. The Contractor shall permit the Government to inspect 
and copy any books, accounts, records (including computerized records), and other material 
that may be relevant to the matter under investigation and pertinent to compliance with 
Executive Order11246, as amended, and rules and regulations that implement the Executive 
Order. 
 

(10) If the OFCCP determines that the Contractor is not in compliance with this clause or 
any rule, regulation, or order of the Secretary of Labor, this contract may be canceled,  
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terminated, or suspended in whole or in part and the Contractor may be declared ineligible for 
further Government contracts, under the procedures authorized in Executive Order11246, as 
amended. In addition, sanctions may be imposed and remedies invoked against the Contractor 
as provided in Executive Order11246, as amended; in the rules, regulations, and orders of the 
Secretary of Labor; or as otherwise provided by law. 
 

(11) The Contractor shall include the terms and conditions of this clause in every 
subcontract or purchase order that is not exempted by the rules, regulations, or orders of the 
Secretary of Labor issued under Executive Order11246, as amended, so that these terms and 
conditions will be binding upon each subcontractor or vendor. 
 

(12) The Contractor shall take such action with respect to any subcontract or purchase 
order as the Director of OFCCP may direct as a means of enforcing these terms and conditions, 
including sanctions for noncompliance, provided, that if the Contractor becomes involved in, or 
is threatened with, litigation with a subcontractor or vendor as a result of any direction, the 
Contractor may request the United States to enter into the litigation to protect the interests of the 
United States. (d) Notwithstanding any other clause in this contract, disputes relative to this 
clause will be governed by the procedures in 41 CFR 60-1. 
 

(End of clause) 
 

Alternate I (Feb1999). As prescribed in 22.810(e), add the following as a preamble to the 
clause: Notice: The following terms of this clause are waived for this contract: __________ 
[Contracting Officer shall list terms]. 
 
52.222-27 Affirmative Action Compliance Requirements for Construction. 
 
As prescribed in 22.810 (f), insert the following clause: Affirmative Action Compliance 
Requirements for Construction  
 

(APR 2015) 
 

(a) Definitions. As used in this clause— Covered area means the geographical area 
described in the solicitation for this contract. 
 
 Deputy Assistant Secretary means the Deputy Assistant Secretary for the Office  
of Federal Contract Compliance Programs, U.S. Department of Labor, or a designee. 
 
 Employer identification number means the Federal Social Security number used on the 
employer's quarterly Federal tax return, U.S. Treasury Department Form 941. 

Gender identity has the meaning given by the Department of Labor's Office of Federal 
Contract Compliance Programs, and is found at www.dol.gov/ofccp/LGBT/LGBT_FAQs.html. 
 

Minority means— 
 

(1) American Indian or Alaskan Native (all persons having origins in any of the 
original peoples of North America and maintaining identifiable tribal affiliations through 
membership and participation or community identification). 
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(2) Asian and Pacific Islander (all persons having origins in any of the original 
peoples of the Far East, Southeast Asia, the Indian Subcontinent, or the Pacific Islands); 

 
(3) Black (all persons having origins in any of the black African racial groups not 

of Hispanic origin); and 
 

(4) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South 
American, or other Spanish culture or origin, regardless of race). 

 
 Sexual orientation has the meaning given by the Department of Labor's Office of Federal 
Contract Compliance Programs, and is found at www.dol.gov/ofccp/LGBT/LGBT_FAQs.html. 
 

(b) If the Contractor, or a subcontractor at any tier, subcontracts a portion of the 
work involving any construction trade, each such subcontract in excess of $10,000 shall 
include this clause and the Notice containing the goals for minority and female 
participation stated in the solicitation for this contract. 

 
(c) If the Contractor is participating in a Hometown Plan (41 CFR 60-4) approved 

by the U.S. Department of Labor in a covered area, either individually or through an 
association, its affirmative action obligations on all work in the plan area (including goals) 
shall comply with the plan for those trades that have unions participating in the plan. 
Contractors must be able to demonstrate participation in, and compliance with, the 
provisions of the plan. Each Contractor or subcontractor participating in an approved 
plan is also required to comply with its obligations under the Equal Opportunity clause, 
and to make a good faith effort to achieve each goal under the plan in each trade in 
which it has employees. The overall good-faith performance by other Contractors or 
subcontractors toward a goal in an approved plan does not excuse any Contractor's or 
subcontractor's failure to make good-faith efforts to achieve the plan's goals. 

 
(d) The Contractor shall implement the affirmative action procedures in 

subparagraphs (g)(1) through (16) of this clause. The goals stated in the solicitation for 
this contract are expressed as percentages of the total hours of employment and training 
of minority and female utilization that the Contractor should reasonably be able to 
achieve in each construction trade in which it has employees in the covered area. If the 
Contractor performs construction work in a geographical area located outside of the 
covered area, it shall apply the goals established for the geographical area where that 
work is actually performed. The Contractor is expected to make substantially uniform 
progress toward its goals in each craft. 

 
(e) Neither the terms and conditions of any collective bargaining agreement, nor 

the failure by a union with which the Contractor has a collective bargaining agreement, 
to refer minorities or women shall excuse the Contractor's obligations under this clause, 
Executive Order 11246, as amended, or the regulations thereunder. 

 
(f) In order for the nonworking training hours of apprentices and trainees to be 

counted in meeting the goals, apprentices and trainees must be employed by the 
Contractor during the training period, and the Contractor must have made a commitment  

 
 

ATTACHMENT #1 
 

http://www.dol.gov/ofccp/LGBT/LGBT_FAQs.html


77 

 

to employ the apprentices and trainees at the completion of their training, subject to the 
availability of employment opportunities. Trainees must be trained pursuant to training 
programs approved by the U.S. Department of Labor. 

 
(g) The Contractor shall take affirmative action to ensure equal employment 

opportunity. The evaluation of the Contractor's compliance with this clause shall be 
based upon its effort to achieve maximum results from its actions. The Contractor shall 
document these efforts fully and implement affirmative action steps at least as extensive 
as the following: 

 
(1) Ensure a working environment free of harassment, intimidation, and 

coercion at all sites and in all facilities where the Contractor's employees are 
assigned to work. The Contractor, if possible, will assign two or more women to 
each construction project. The Contractor shall ensure that foremen, 
superintendents, and other onsite supervisory personnel are aware of and carry 
out the Contractor's obligation to maintain such a working environment, with 
specific attention to minority or female individuals working at these sites or 
facilities. 

 
(2) Establish and maintain a current list of sources for minority and female 

recruitment. Provide written notification to minority and female recruitment 
sources and community organizations when the Contractor or its unions have 
employment opportunities available, and maintain a record of the organizations' 
responses. 

 
(3) Establish and maintain a current file of the names, addresses, and 

telephone numbers of each minority and female off-the-street applicant, referrals 
of minorities or females from unions, recruitment sources, or community 
organizations, and the action taken with respect to each individual. If an 
individual was sent to the union hiring hall for referral and not referred back to the 
Contractor by the union or, if referred back, not employed by the Contractor, this 
shall be documented in the file, along with whatever additional actions the 
Contractor may have taken. 

 
(4) Immediately notify the Deputy Assistant Secretary when the union or 

unions with which the Contractor has a collective bargaining agreement has not 
referred back to the Contractor a minority or woman sent by the Contractor, or 
when the Contractor has other information that the union referral process has 
impeded the Contractor's efforts to meet its obligations. 

 
(5) Develop on-the-job training opportunities and/or participate in training 

programs for the area that expressly include minorities and women, including 
upgrading programs and apprenticeship and trainee programs relevant to the 
Contractor's employment needs, especially those programs funded or approved 
by the Department of Labor. The Contractor shall provide notice of these 
programs to the sources compiled under subparagraph (g)(2) of this clause. 
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  (6) Disseminate the Contractor's equal employment policy by— 
 

(i) Providing notice of the policy to unions and to training, 
recruitment, and outreach programs, and requesting their cooperation in 
assisting the Contractor in meeting its contract obligations; 

 
(ii) Including the policy in any policy manual and in collective 

bargaining agreements; 
 
   (iii) Publicizing the policy in the company newspaper, annual report, etc.; 
 

(iv) Reviewing the policy with all management personnel and with all 
minority and female employees at least once a year; and 

 
(v) Posting the policy on bulletin boards accessible to employees at each 

location where construction work is performed. 
 

(7) Review, at least annually, the Contractor's equal employment policy and 
affirmative action obligations with all employees having responsibility for hiring, 
assignment, layoff, termination, or other employment decisions. Conduct review of this 
policy with all on-site supervisory personnel before initiating construction work at a job 
site. A written record shall be made and maintained identifying the time and place of 
these meetings, persons attending, subject matter discussed, and disposition of the 
subject matter. 

 
(8) Disseminate the Contractor's equal employment policy externally by including 

it in any advertising in the news media, specifically including minority and female news 
media. Provide written notification to, and discuss this policy with, other Contractors and 
subcontractors with which the Contractor does or anticipates doing business. 

 
(9) Direct recruitment efforts, both oral and written, to minority, female, and 

community organizations, to schools with minority and female students, and to minority 
and female recruitment and training organizations serving the Contractor's recruitment 
area and employment needs. Not later than 1 month before the date for acceptance of 
applications for apprenticeship or training by any recruitment source, send written 
notification to organizations such as the above, describing the openings, screening 
procedures, and tests to be used in the selection process. 

 
(10) Encourage present minority and female employees to recruit minority 

persons and women. Where reasonable, provide after-school, summer, and vacation 
employment to minority and female youth both on the site and in other areas of the 
Contractor's workforce. 

 
(11) Validate all tests and other selection requirements where required under 41 

CFR 60-3. 
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(12) Conduct, at least annually, an inventory and evaluation at least of all 
minority and female personnel for promotional opportunities. Encourage these 
employees to seek or to prepare for, through appropriate training, etc., opportunities for 
promotion. 

 
(13) Ensure that seniority practices, job classifications, work assignments, and 

other personnel practices, do not have a discriminatory effect by continually monitoring 
all personnel and employment-related activities to ensure that the Contractor's 
obligations under this contract are being carried out. 

 
(14) Ensure that all facilities and company activities are no segregated except 

that separate or single-user rest rooms and necessary dressing or sleeping areas shall 
be provided to assure privacy between the sexes. 

 
(15) Maintain a record of solicitations for subcontracts for minority and female 

construction contractors and suppliers, including circulation of solicitations to minority 
and female contractor associations and other business associations. 

 
(16) Conduct a review, at least annually, of all supervisors' adherence to and 

performance under the Contractor's equal employment policy and affirmative action 
obligations. 

 
(h) The Contractor is encouraged to participate in voluntary associations that 

may assist in fulfilling one or more of the affirmative action obligations contained in 
subparagraphs (g)(1) through (16) of this clause. The efforts of a contractor association, 
joint contractor-union, contractor-community, or similar group of which the contractor is a 
member and participant may be asserted as fulfilling one or more of its obligations under 
subparagraphs (g)(1) through (16) of this clause, provided the Contractor— 

 
   (1) Actively participates in the group; 
 

(2) Makes every effort to ensure that the group has a positive impact on 
the employment of minorities and women in the industry; 

 
(3) Ensures that concrete benefits of the program are reflected in the 
Contractor's minority and female workforce participation; 

 
(4) Makes a good-faith effort to meet its individual goals and timetables; 
and 

 
(5) Can provide access to documentation that demonstrates the 
effectiveness of actions taken on behalf of the Contractor. The obligation 
to comply is the Contractor's, and failure of such a group to fulfill an 
obligation shall not be a defense for the Contractor's noncompliance. 

 
(i) A single goal for minorities and a separate single goal for 

women shall be established. The Contractor is required to provide equal 
employment opportunity and to take affirmative action for all minority  
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groups, both male and female, and all women, both minority and 
nonminority. Consequently, the Contractor may be in violation of 
Executive Order 11246, as amended, if a particular group is employed in 
a substantially disparate manner. 

 
(j) The Contractor shall not use goals or affirmative action standards to 

discriminate against any person because of race, color, religion, sex, sexual orientation, 
gender identity, or national origin. 

 
(k) The Contractor shall not enter into any subcontract with any person or firm 

debarred from Government contracts under Executive Order 11246, as amended. 
 

(l) The Contractor shall carry out such sanctions and penalties for violation of this 
clause and of the Equal Opportunity clause, including suspension, termination, and 
cancellation of existing subcontracts, as may be imposed or ordered under Executive 
Order 11246, as amended, and its implementing regulations, by the OFCCP. Any failure 
to carry out these sanctions and penalties as ordered shall be a violation of this clause 
and Executive Order 11246, as amended. 

 
(m) The Contractor in fulfilling its obligations under this clause shall implement 

affirmative action procedures at least as extensive as those prescribed in paragraph (g) 
of this clause, so as to achieve maximum results from its efforts to ensure equal 
employment opportunity. If the Contractor fails to comply with the requirements of 
Executive Order 11246, as amended, the implementing regulations, or this clause, the 
Deputy Assistant Secretary shall take action as prescribed in 41 CFR 60-4.8. 

 
  (n) The Contractor shall designate a responsible official to— 
 

(1) Monitor all employment-related activity to ensure that the Contractor's 
equal employment policy is being carried out; 

 
   (2) Submit reports as may be required by the Government; and 
 

(3) Keep records that shall at least include for each employee the name, 
address, telephone number, construction trade, union affiliation (if any), 
employee identification number, social security number, race, sex, status 
(e.g., mechanic, apprentice, trainee, helper, or laborer), dates of changes 
in status, hours worked per week in the indicated trade, rate of pay, and 
locations at which the work was performed. Records shall be maintained 
in an easily understandable and retrievable form; however, to the degree 
that existing records satisfy this requirement, separate records are not 
required to be maintained. 

 
(o) Nothing contained herein shall be construed as a limitation upon the 

application of other laws that establish different standards of compliance or upon the 
requirements for the hiring of local or other area residents (e.g., those under the Public 
Works Employment Act of 1977 and the Community Development Block Grant 
Program). 

(End of clause) 
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52.222-35 Equal Opportunity for Veterans. 
 
As prescribed in 22.1310(a)(1), insert the following clause: EQUAL OPPORTUNITY FOR 
VETERANS 

(JUN 2020) 
 

(a) Definitions. As used in this clause- “Active duty wartime or campaign badge veteran,” 
“Armed Forces service medal veteran,” “disabled veteran,” “protected veteran,” “qualified 
disabled veteran,” and “recently separated veteran” have the meanings given at Federal 
Acquisition Regulation (FAR) 22.1301. 
 

(b) Equal opportunity clause. The Contractor shall abide by the requirements of the 
equal opportunity clause at 41 CFR 60-300.5(a), as of March 24, 2014. This clause prohibits 
discrimination against qualified protected veterans, and requires affirmative action by the 
Contractor to employ and advance in employment qualified protected veterans. 
 

(c) Subcontracts. The Contractor shall insert the terms of this clause in subcontracts 
valued at or above the threshold specified in FAR 22.1303(a) on the date of subcontract award, 
unless exempted by rules, regulations, or orders of the Secretary of Labor. The Contractor shall 
act as specified by the Director, Office of Federal Contract Compliance Programs, to enforce the 
terms, including action for noncompliance. Such necessary changes in language may be made 
as shall be appropriate to identify properly the parties and their undertakings. 
 

(End of clause) 
 

Alternate I (Jul2014). As prescribed in 22.1310(a)(2), add the following as a preamble to 
the clause: Notice: The following term(s) of this clause are waived for this contract: 
______________________ [List term(s)]. 
 
 
52.222-36 Equal Opportunity for Workers with Disabilities. 
 
As prescribed in 22.1408(a), insert the following clause: EQUAL OPPORTUNITY FOR 
WORKERS WITH DISABILITIES 

(JUN 2020) 
 

(a) Equal opportunity clause. The Contractor shall abide by the requirements of the 
equal opportunity clause at 41CFR 60-741.5(a), as of March 24, 2014. This clause prohibits 
discrimination against qualified individuals on the basis of disability, and requires affirmative 
action by the Contractor to employ and advance in employment qualified individuals with 
disabilities. 
 

(b) Subcontracts. The Contractor shall include the terms of this clause in every 
subcontract or purchase order in excess of the threshold specified in Federal Acquisition 
Regulation (FAR) 22.1408(a) on the date of subcontract award, unless exempted by rules, 
regulations, or orders of the Secretary, so that such provisions will be binding upon each 
subcontractor or vendor. The Contractor shall act as specified by the Director, Office of Federal 
Contract Compliance Programs of the U.S. Department of Labor, to enforce the terms, including  
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action for noncompliance. Such necessary changes in language may be made as shall be 
appropriate to identify properly the parties and their undertakings. 
 

(End of clause) 
 

Alternate I (Jul2014).As prescribed in 22.1408(b), add the following as a preamble to the 
clause: Notice: The following term(s) of this clause are waived for this contract: 
_______________ [List term(s)]. 
 
52.222-37 Employment Reports on Veterans. 
 
As prescribed in 22.1310(b), insert the following clause: EMPLOYMENT REPORTS ON 
VETERANS  

(JUN 2020) 
 

(a) Definitions. As used in this clause, “active duty wartime or campaign badge veteran,” 
“Armed Forces service medal veteran,” “disabled veteran,” “protected veteran,” and “recently 
separated veteran,” have the meanings given in Federal Acquisition Regulation (FAR) 22.1301. 
 

(b) Unless the Contractor is a State or local government agency, the Contractor shall 
report at least annually, as required by the Secretary of Labor, on- 
 

(1) The total number of employees in the contractor’s workforce, by job category 
and hiring location, who are protected veterans (i.e., active duty wartime or campaign 
badge veterans, Armed Forces service medal veterans, disabled veterans, and recently 
separated veterans); 

 
(2) The total number of new employees hired during the period covered by the 

report, and of the total, the number of protected veterans (i.e., active duty wartime or 
campaign badge veterans, Armed Forces service medal veterans, disabled veterans, 
and recently separated veterans); and 

 
(3) The maximum number and minimum number of employees of the Contractor 

or subcontractor at each hiring location during the period covered by the report. 
 

(c) The Contractor shall report the above items by filing the VETS-4212 “Federal 
Contractor Veterans’ Employment Report” (see “VETS-4212 Federal Contractor Reporting” and 
“Filing Your VETS-4212 Report” at http://www.dol.gov/vets/ vets4212.htm). 
 

(d) The Contractor shall submit VETS-4212 Reports no later than September 30 of each 
year. 
 

(e) The employment activity report required by paragraphs (b)(2) and (b)(3) of this 
clause shall reflect total new hires, and maximum and minimum number of employees, during 
the most recent 12–month period preceding the ending date selected for the report. Contractors 
may select an ending date- 
 

(1) As of the end of any pay period between July 1 and August 31 of the year the 
report is due; or 
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(2) As of December 31, if the Contractor has prior written approval from the 
Equal Employment Opportunity Commission to do so for purposes of submitting the 
Employer Information Report EEO-1 (Standard Form 100). 

 
(f) The number of veterans reported must be based on data known to the contractor 

when completing the VETS-4212. The contractor’s knowledge of veterans status may be 
obtained in a variety of ways, including an invitation to applicants to self-identify (in accordance 
with 41 CFR 60-300.42), voluntary self-disclosure by employees, or actual knowledge of veteran 
status by the contractor. This paragraph does not relieve an employer of liability for 
discrimination under 38 U.S.C.4212. 
 

(g) The Contractor shall insert the terms of this clause in subcontracts valued at or 
above the threshold specified in FAR 22.1303(a) on the date of subcontract award, unless 
exempted by rules, regulations, or orders of the Secretary of Labor. 
 

(End of clause) 
 
52.222-41 Service Contract Labor Standards. 
 
As prescribed in 22.1006(a), insert the following clause: SERVICE CONTRACT LABOR 
STANDARDS 

(AUG 2018) 
 

(a) Definitions. As used in this clause— 
 

Contractor, when this clause is used in any subcontract, shall be deemed to refer to the 
subcontractor, except in the term “Government Prime Contractor.” 
 

Service employee means any person engaged in the performance of this contract other 
than any person employed in a bona fide executive, administrative, or professional capacity, as 
these terms are defined in Part 541 of Title 29, Code of Federal 
 

Regulations, as revised. It includes all such persons regardless of any contractual 
relationship that may be alleged to exist between a Contractor or subcontractor and such 
persons. 
 

(b) Applicability. This contract is subject to the following provisions and to all other 
applicable provisions of 41 U.S.C. chapter 67, Service Contract Labor Standards, and 
regulations of the Secretary of Labor (29 CFR Part 4). This clause does not apply to contracts or 
subcontracts administratively exempted by the Secretary of Labor or exempted by 41 U.S.C. 
6702, as interpreted in Subpart C of 29 CFR Part 4. 
 

(c) Compensation. (1) Each service employee employed in the performance of this 
contract by the Contractor or any subcontractor shall be paid not less than the minimum 
monetary wages and shall be furnished fringe benefits in accordance with the wages and fringe 
benefits determined by the Secretary of Labor, or authorized representative, as specified in any 
wage determination attached to this contract. 
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(2) (i) If a wage determination is attached to this contract, the Contractor shall 
classify any class of service employee which is not listed therein and which is to be 
employed under the contract (i.e., the work to be performed is not performed by any 
classification listed in the wage determination) so as to provide a reasonable relationship 
(i.e., appropriate level of skill comparison) between such unlisted classifications and the 
classifications listed in the wage determination. Such conformed class of employees 
shall be paid the monetary wages and furnished the fringe benefits as are determined 
pursuant to the procedures in this paragraph (c). 

 
(ii) This conforming procedure shall be initiated by the Contractor prior to the 

performance of contract work by the unlisted class of employee. The Contractor shall 
submit Standard Form (SF) 1444, Request For Authorization of Additional Classification 
and Rate, to the Contracting Officer no later than 30 days after the unlisted class of 
employee performs any contract work. The Contracting Officer shall review the proposed 
classification and rate and promptly submit the completed SF 1444 (which must include 
information regarding the agreement or disagreement of the employees’ authorized 
representatives or the employees themselves together with the agency 
recommendation), and all pertinent information to the Wage and Hour Division, U.S. 
Department of Labor. The Wage and Hour Division will approve, modify, or disapprove 
the action or render a final determination in the event of disagreement within 30 days of 
receipt or will notify the Contracting Officer within 30 days of receipt that additional time 
is necessary.  

 
(iii) The final determination of the conformance action by the Wage and Hour 

Division shall be transmitted to the Contracting Officer who shall promptly notify the 
Contractor of the action taken. Each affected employee shall be furnished by the 
Contractor with a written copy of such determination or it shall be posted as a part of the 
wage determination. 

 
(iv) (A) The process of establishing wage and fringe benefit rates that bear a 

reasonable relationship to those listed in a wage determination cannot be reduced to any 
single formula. The approach used may vary from wage determination to wage 
determination depending on the circumstances. Standard wage and salary 
administration practices which rank various job classifications by pay grade pursuant to 
point schemes or other job factors may, for example, be relied upon. Guidance 
may also be obtained from the way different jobs are rated under Federal pay systems 
(Federal Wage Board Pay System and the General Schedule) or from other wage 
determinations issued in the same locality. Basic to the establishment of any 
conformable wage rate(s) is the concept that a pay relationship should be maintained 
between job classifications based on the skill required and the duties performed. 

 
(B) In the case of a contract modification, an exercise of an option, or extension 

of an existing contract, or in any other case where a Contractor succeeds a contract 
under which the classification in question was previously conformed pursuant to 
paragraph (c) of this clause, a new conformed wage rate and fringe benefits may be 
assigned to the conformed classification by indexing (i.e., adjusting) the previous 
conformed rate and fringe benefits by an amount equal to the average (mean) 
percentage increase (or decrease, where appropriate) between the wages and fringe  
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benefits specified for all classifications to be used on the contract which are listed in the 
current wage determination, and those specified for the corresponding classifications in 
the previously applicable wage determination. Where conforming actions are 
accomplished in accordance with this paragraph prior to the performance of contract 
work by the unlisted class of employees, the Contractor shall advise the Contracting 
Officer of the action taken but the other procedures in subdivision (c)(2)(ii) of this clause 
need not be followed. 

 
(C) No employee engaged in performing work on this contract shall in any event 

be paid less than the currently applicable minimum wage specified under section 6(a)(1) 
of the Fair Labor Standards Act of1938, as amended. 

 
(v) The wage rate and fringe benefits finally determined under this paragraph 

(c)(2) of this clause shall be paid to all employees performing in the classification from 
the first day on which contract work is performed by them in the classification. Failure to 
pay the unlisted employees the compensation agreed upon by the interested parties 
and/or finally determined by the Wage and Hour Division retroactive to the date such 
class of employees commenced contract work shall be a violation of the Service 
Contract Labor Standards statute and this contract. 

 
(vi) Upon discovery of failure to comply with paragraph (c)(2) of this clause, the 

Wage and Hour Division shall make a final determination of conformed classification, 
wage rate, and/or fringe benefits which shall be retroactive to the date such class or 
classes of employees commenced contract work. 

 
(3) Adjustment of compensation. If the term of this contract is more than 1 year, 

the minimum monetary wages and fringe benefits required to be paid or furnished 
thereunder to service employees under this contract shall be subject to adjustment after 
1 year and not less often than once every 2 years, under wage determinations issued by 
the Wage and Hour Division. 

 
(d) Obligation to furnish fringe benefits. The Contractor or subcontractor may 

discharge the obligation to furnish fringe benefits specified in the attachment or 
determined under paragraph (c)(2) of this clause by furnishing equivalent combinations 
of bona fide fringe benefits, or by making equivalent or differential cash payments, only 
in accordance with Subpart D of 29 CFR Part 4. 

 
(e) Minimum wage. In the absence of a minimum wage attachment for this 

contract, neither the Contractor nor any subcontractor under this contract shall pay any 
person performing work under this contract (regardless of whether the person is a 
service employee) less than the minimum wage specified by section 6(a)(1) of the Fair 
Labor Standards Act of1938. Nothing in this clause shall relieve the Contractor or any 
subcontractor of any other obligation under law or contract for payment of a higher wage 
to any employee. 

 
(f) Successor contracts. If this contract succeeds a contract subject to the 

Service Contract Labor Standards statute under which substantially the same services 
were furnished in the same locality and service employees were paid wages and fringe  

 
 

ATTACHMENT #1 



86 

 

 
benefits provided for in a collective bargaining agreement, in the absence of the  
minimum wage attachment for this contract setting forth such collectively bargained 
wage rates and fringe benefits, neither the Contractor nor any subcontractor under this 
contract shall pay any service employee performing any of the contract work (regardless 
of whether or not such employee was employed under the predecessor contract), less 
than the wages and fringe benefits provided for in such collective bargaining agreement, 
to which such employee would have been entitled if employed under the predecessor 
contract, including accrued wages and fringe benefits and any prospective increases in 
wages and fringe benefits provided for under such agreement. No Contractor or 
subcontractor under this contract may be relieved of the foregoing obligation unless the 
limitations of 29 CFR 4.1 b(b) apply or unless the Secretary of Labor or the Secretary’s 
authorized representative finds, after a hearing as provided in 29 CFR 4.10 that the 
wages and/or fringe benefits provided for in such agreement are substantially at 
variance with those which prevail for services of a character similar in the locality, or 
determines, as provided in 29 CFR 4.11, that the collective bargaining agreement 
applicable to service employees employed under the predecessor contract was not 
entered into as a result of arm’s length negotiations. Where it is found in accordance 
with the review procedures provided in 29 CFR 4.10 and/or 4.11 and Parts6 and 8 that 
some or all of the wages and/or fringe benefits contained in a predecessor Contractor’s 
collective bargaining agreement are substantially at variance with those which prevail for 
services of a character similar in the locality, and/or that the collective bargaining 
agreement applicable to service employees employed under the predecessor contract 
was not entered into as a result of arm’s length negotiations, the Department will issue a 
new or revised wage determination setting forth the applicable wage rates and fringe 
benefits. 

 
Such determination shall be made part of the contract or subcontract, in 

accordance with the decision of the Administrator, the Administrative Law Judge, or the 
Administrative Review Board, as the case may be, irrespective of whether such issuance 
occurs prior to or after the award of a contract or subcontract (53 Comp. Gen. 401 
(1973)). In the case of a wage determination issued solely as a result of a finding of 
substantial variance, such determination shall be effective as of the date of the final 
administrative decision. 

 
(g) Notification to employees. The Contractor and any subcontractor under this 

contract shall notify each service employee commencing work on this contract of the 
minimum monetary wage and any fringe benefits required to be paid pursuant to this 
contract, or shall post the wage determination attached to this contract. The poster 
provided by the Department of Labor (Publication WH 1313) shall be posted in a 
prominent and accessible place at the work site. Failure to comply with this requirement 
is a violation of 41 U.S.C. 6703 and of this contract. 

 
(h) Safe and sanitary working conditions. The Contractor or subcontractor shall 

not permit any part of the services called for by this contract to be performed in buildings 
or surroundings or under working conditions provided by or under the control or 
supervision of the Contractor or subcontractor which are unsanitary, hazardous, or  
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dangerous to the health or safety of the service employees. The Contractor or 
subcontractor shall comply with the safety and health standards applied under 29 
CFR Part 1925. 

 
(i) Records. (1) The Contractor and each subcontractor performing work 

subject to the Service Contract Labor Standards statute shall make and maintain 
for 3 years from the completion of the work, and make them available for 
inspection and transcription by authorized representatives of the Wage and Hour 
Division, a record of the following: 

 
(i) For each employee subject to the Service Contract Labor Standards 

statute- 
 

(A) Name and address and social security number; 
 

(B) Correct work classification or classifications, rate or rates of 
monetary wages paid and fringe benefits provided, rate or rates of 
payments in lieu of fringe benefits, and total daily and weekly 
compensation; 

 
(C) Daily and weekly hours worked by each employee; and 

 
(D) Any deductions, rebates, or refunds from the total daily or 
weekly compensation of each employee. 

 
(ii) For those classes of service employees not included in 

any wage determination attached to this contract, wage rates or 
fringe benefits determined by the interested parties or by the 
Administrator or authorized representative under the terms of 
paragraph (c) of this clause. A copy of the report required by 
subdivision (c)(2)(ii) of this clause will fulfill this requirement. 

 
(iii) Any list of the predecessor Contractor’s employees 

which had been furnished to the Contractor as prescribed by 
paragraph (n) of this clause. 

 
(2) The Contractor shall also make available a copy of this contract for 

inspection or transcription by authorized representatives of the Wage and Hour 
Division. 

 
(3) Failure to make and maintain or to make available these records for 

inspection and transcription shall be a violation of the regulations and this 
contract, and in the case of failure to produce these records, the Contracting 
Officer, upon direction of the Department of Labor and notification to the 
Contractor, shall take action to cause suspension of any further payment or 
advance of funds until the violation ceases. 
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(4) The Contractor shall permit authorized representatives of the Wage and Hour 
Division to conduct interviews with employees at the work site during normal 
working hours. 

 
(j) Pay periods. The Contractor shall unconditionally pay to each employee subject to the 

Service Contract Labor Standards statute all wages due free and clear and without subsequent 
deduction (except as otherwise provided by law or regulations, 29 CFR Part 4), rebate, or 
kickback on any account. These payments shall be made no later than one pay period following 
the end of the regular pay period in which the wages were earned or accrued. A pay period 
under this statute may not be of any duration longer than semi-monthly. 
 

(k) Withholding of payments and termination of contract. The Contracting Officer shall 
withhold or cause to be withheld from the Government Prime Contractor under this or any other 
Government contract with the Prime Contractor such sums as an appropriate official of the 
Department of Labor requests or such sums as the Contracting Officer decides may be 
necessary to pay underpaid employees employed by the Contractor or subcontractor. In the 
event of failure to pay any employees subject to the Service Contract Labor Standards statute 
all or part of the wages or fringe benefits due under the Service 
Contract Labor Standards statute, the Contracting Officer may, after authorization or by 
direction of the Department of Labor and written notification to the Contractor, take action to 
cause suspension of any further payment or advance of funds until such violations have ceased. 
Additionally, any failure to comply with the requirements of this clause may be grounds for 
termination of the right to proceed with the contract work. In such event, the Government may 
enter into other contracts or arrangements for completion of the work, charging the Contractor in 
default with any additional cost. 
 

(l) Subcontracts. The Contractor agrees to insert this clause in all subcontracts subject to 
the Service Contract Labor Standards statute. 
 

(m) Collective bargaining agreements applicable to service employees. If wages to be 
paid or fringe benefits to be furnished any service employees employed by the Government 
Prime Contractor or any subcontractor under the contract are provided for in a collective 
bargaining agreement which is or will be effective during any period in which the contract is 
being performed, the Government Prime Contractor shall report such fact to the Contracting 
Officer, together with full information as to the application and accrual of such wages and fringe 
benefits, including any prospective increases, to service employees engaged in work on the 
contract, and a copy of the collective bargaining agreement. Such report shall be 
made upon commencing performance of the contract, in the case of collective bargaining 
agreements effective at such time, and in the case of such agreements or provisions or 
amendments thereof effective at a later time during the period of contract performance such 
agreements shall be reported promptly after negotiation thereof. 
 

(n) Seniority list. Not less than 10 days prior to completion of any contract being 
performed at a Federal facility where service employees may be retained in the performance of 
the succeeding contract and subject to a wage determination which contains vacation or other 
benefit provisions based upon length of service with a Contractor (predecessor) or successor 
(29 CFR 4.173), the incumbent Prime Contractor shall furnish the Contracting Officer a certified  

 
 
 

ATTACHMENT #1 



89 

 

list of the names of all service employees on the Contractor’s or subcontractor’s payroll during 
the last month of contract performance. Such list shall also contain anniversary dates of 
employment on the contract either with the current or predecessor Contractors of each such 
service employee. The Contracting Officer shall turn over such list to the successor Contractor 
at the commencement of the succeeding contract. 
 

(o) Rulings and interpretations. Rulings and interpretations of the Service Contract Labor 
Standards statute are contained in Regulations, 29 CFR Part 4. 
 

(p) Contractor’s certification. (1) By entering into this contract, the Contractor (and 
officials thereof) certifies that neither it nor any person or firm who has a substantial interest in 
the Contractor’s firm is a person or firm ineligible to be awarded Government contracts by virtue 
of the sanctions imposed under 41 U.S.C. 6706. 
 

(2) No part of this contract shall be subcontracted to any person or firm ineligible 
for award of a Government contract under 41 U.S.C. 6706. 

 
(3) The penalty for making false statements is prescribed in the U.S. Criminal 

Code, 18 U.S.C. 1001. 
 

(q) Variations, tolerances, and exemptions involving employment. Notwithstanding any 
of the provisions in paragraphs (b) through (o) of this clause, the following employees may be 
employed in accordance with the following variations, tolerances, and exemptions, which the 
Secretary of Labor, pursuant to 41 U.S.C. 6707 prior to its amendment by Pub.L.92-473, found 
to be necessary and proper in the public interest or to avoid serious impairment of the conduct 
of Government business: 
 

(1) Apprentices, student-learners, and workers whose earning capacity is 
impaired by age, physical or mental deficiency, or injury may be employed at wages 
lower than the minimum wages otherwise required by 41 U.S.C. 6703(1) without 
diminishing any fringe benefits or cash payments in lieu thereof required under 41 
U.S.C. 6703(2), in accordance with the conditions and procedures prescribed for the 
employment of apprentices, student-learners, persons with disabilities, and disabled 
clients of work centers under section 14 of the Fair Labor Standards Act of 1938, in the 
regulations issued by the Administrator (29 CFR parts 520, 521, 524, and 525). 

 
(2) The Administrator will issue certificates under the statute for the employment 

of apprentices, student-learners, persons with disabilities, or disabled clients of work 
centers not subject to the Fair Labor Standards Act of 1938, or subject to different 
minimum rates of pay under the two statutes, authorizing appropriate rates of minimum 
wages (but without changing requirements concerning fringe benefits or supplementary 
cash payments in lieu thereof), applying procedures prescribed by the applicable 
regulations issued under the Fair Labor Standards Act of 1938 (29 CFR parts 520, 521, 
524, and 525). 

 
(3) The Administrator will also withdraw, annul, or cancel such certificates in 

accordance with the regulations in 29 CFR parts 525 and 528. 
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(r) Apprentices. Apprentices will be permitted to work at less than the predetermined rate 
for the work they perform when they are employed and individually registered in a bona fide 
apprenticeship program registered with a State Apprenticeship Agency which is recognized by 
the U.S. Department of Labor, or if no such recognized agency exists in a State, under a 
program registered with the Office of Apprenticeship Training, Employer, and Labor Services 
(OATELS), U.S. Department of Labor. Any employee who is not registered as an apprentice in 
an approved program shall be paid the wage rate and fringe benefits contained in the applicable 
wage determination for the journeyman classification of work actually performed. The wage 
rates paid apprentices shall not be less than the wage rate for their level of progress set forth in 
the registered program, expressed as the appropriate percentage of the journeyman’s rate 
contained in the applicable wage determination. The allowable ratio of apprentices to 
journeymen employed on the contract work in any craft classification shall not be greater than 
the ratio permitted to the Contractor as to his entire work force under the registered program. 
 

(s) Tips. An employee engaged in an occupation in which the employee customarily and 
regularly receives more than $30 a month in tips may have the amount of these tips credited by 
the employer against the minimum wage required by 41 U.S.C.6703(1), in accordance with 
section 3(m) of the Fair Labor Standards Act and Regulations, 29 CFR Part 531. However, the 
amount of credit shall not exceed $1.34 per hour beginning January 1,1981.  
 

To use this provision- 
 

(1) The employer must inform tipped employees about this tip credit allowance 
before the credit is utilized; 

 
(2) The employees must be allowed to retain all tips (individually or through a 

pooling arrangement and regardless of whether the employer elects to take a credit for 
tips received); 

 
(3) The employer must be able to show by records that the employee receives at 

least the applicable Service Contract Labor Standards minimum wage through the 
combination of direct wages and tip credit; and  

 
(4) The use of such tip credit must have been permitted under any predecessor 

collective bargaining agreement applicable by virtue of 41 U.S.C. 6707(c). 
 

(t) Disputes concerning labor standards. The U.S. Department of Labor has set forth in 
29 CFR parts 4, 6, and 8 procedures for resolving disputes concerning labor standards 
requirements. Such disputes shall be resolved in accordance with those procedures and not the 
Disputes clause of this contract. Disputes within the meaning of this clause include disputes 
between the Contractor (or any of its subcontractors) and the contracting agency, the U.S. 
Department of Labor, or the employees or their representatives. 
 

(End of clause) 
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52.222-55 Minimum Wages Under Executive Order 13658. 
 
As prescribed in 22.1906 , insert the following clause: MINIMUM WAGES UNDER EXECUTIVE 
ORDER 13658  

(DEC 2015) 
 

(a) Definitions. As used in this clause– United States means the 50 states and the 
District of Columbia. 
 

Worker – 
 

(1) Means any person engaged in performing work on, or in connection with, a 
contract covered by Executive Order 13658, and- 

 
(i) Whose wages under such contract are governed by the Fair Labor 

Standards Act (29 U.S.C. chapter 8), the Service Contract Labor Standards 
statute (41 U.S.C. chapter 67), or the Wage Rate Requirements (Construction) 
statute (40 U.S.C. chapter 31, subchapter IV); 

 
(ii) Other than individuals employed in a bona fide executive, 

administrative, or professional capacity, as those terms are defined in 29 CFR 
part 541; and 

 
(iii) Regardless of the contractual relationship alleged to exist between the 

individual and the employer. 
 

(2) Includes workers performing on, or in connection with, the contract whose 
wages are calculated pursuant to special certificates issued under 29 U.S.C. 
214(c). 

 
(3) Also includes any person working on, or in connection with, the contract and 
individually registered in a bona fide apprenticeship or training program 
registered with the Department of Labor’s Employment and Training 
Administration, Office of Apprenticeship, or with a State Apprenticeship Agency 
recognized by the Office of Apprenticeship. 

 
(b) Executive Order Minimum wage rate -   
 

(1) The Contractor shall pay to workers, while performing in the United States, 
and performing on, or in connection with, this contract, a minimum hourly wage rate of 
$10.10 per hour beginning January 1, 2015. 

 
(2) The Contractor shall adjust the minimum wage paid, if necessary, beginning 

January 1, 2016, and annually thereafter, to meet the applicable annual E.O. minimum 
wage. The Administrator of the Department of Labor’s Wage and Hour Division (the 
Administrator) will publish annual determinations in the Federal Register no later than 90 
days before the effective date of the new E.O. minimum wage rate. The Administrator 
will also publish the applicable E.O. minimum wage on http://www.wdol.gov (or any  
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successor website), and a general notice on all wage determinations issued under the 
Service Contract Labor Standards statute or the Wage Rate Requirements 
(Construction) statute, that will provide information on the E.O. minimum wage and how 
to obtain annual updates. The applicable published E.O. minimum wage is incorporated 
by reference into this contract. 

 
(3) (i) The Contractor may request a price adjustment only after the effective date 

of the new annual E.O. minimum wage determination. Prices will be adjusted only for 
increased labor costs (including subcontractor labor costs) as a result of an increase in 
the annual E.O. minimum wage, and for associated labor costs (including those for 
subcontractors). Associated labor costs shall include increases or decreases that result 
from changes in social security and unemployment taxes and workers’ compensation 
insurance, but will not otherwise include any amount for general and administrative 
costs, overhead, or profit. 

 
(ii) Subcontractors may be entitled to adjustments due to the new 

minimum wage, pursuant to paragraph (b)(2). Contractors shall consider any 
subcontractor requests for such price adjustment. 

 
(iii) The Contracting Officer will not adjust the contract price under this 

clause for any costs other than those identified in paragraph (b)(3)(i) of this 
clause, and will not provide duplicate price adjustments with any price adjustment 
under clauses implementing the Service Contract Labor Standards statute or the 
Wage Rate Requirements (Construction) statute. 

 
(4) The Contractor warrants that the prices in this contract do not include 

allowance for any contingency to cover increased costs for which adjustment is provided 
under this clause. 

 
(5) A pay period under this clause may not be longer than semi-monthly, but may 

be shorter to comply with any applicable law or other requirement under this contract 
establishing a shorter pay period. Workers shall be paid no later than one pay period 
following the end of the regular pay period in which such wages were earned or accrued. 

 
(6) The Contractor shall pay, unconditionally to each worker, all wages due free 

and clear without subsequent rebate or kickback. The Contractor may make deductions 
that reduce a worker’s wages below the E.O. minimum wage rate only if done in 
accordance with 29 CFR 10.23, Deductions. 

 
(7) The Contractor shall not discharge any part of its minimum wage obligation 

under this clause by furnishing fringe benefits or, with respect to workers whose wages 
are governed by the Service Contract Labor Standards statute, the cash equivalent 
thereof. 

 
(8) Nothing in this clause shall excuse the Contractor from compliance with any 

applicable Federal or State prevailing wage law or any applicable law or municipal  
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ordinance establishing a minimum wage higher than the E.O. minimum wage. However, 
wage increases under such other laws or municipal ordinances are not subject to price 
adjustment under this subpart. 

 
(9) The Contractor shall pay the E.O. minimum wage rate whenever it is higher 

than any applicable collective bargaining agreement(s) wage rate. 
 

(10) The Contractor shall follow the policies and procedures in 29 CFR 10.24(b) 
and 10.28 for treatment of workers engaged in an occupation in which they customarily 
and regularly receive more than $30 a month in tips. (c) (1) This clause applies to 
workers as defined in paragraph (a).  

 
As provided in that definition– 

 
(i) Workers are covered regardless of the contractual relationship alleged 

to exist between the contractor or subcontractor and the worker; 
 

(ii) Workers with disabilities whose wages are calculated pursuant to 
special certificates issued under 29 U.S.C.214(c) are covered; and 

 
(iii) Workers who are registered in a bona fide apprenticeship program or 

training program registered with the Department of Labor’s Employment and 
Training Administration, Office of Apprenticeship, or with a State Apprenticeship 
Agency recognized by the Office of Apprenticeship, are covered. 

 
(2) This clause does not apply to– 

 
(i) Fair Labor Standards Act (FLSA)-covered individuals performing in 

connection with contracts covered by the E.O., i.e. those individuals who perform 
duties necessary to the performance of the contract, but who are not directly 
engaged in performing the specific work called for by the contract, and who 
spend less than 20 percent of their hours worked in a particular workweek 
performing in connection with such contracts; 

 
(ii) Individuals exempted from the minimum wage requirements of the 

FLSA under 29 U.S.C. 213(a) and 214(a) and (b), unless otherwise covered by 
the Service Contract Labor Standards statute, or the Wage Rate Requirements 
(Construction) statute. These individuals include but are not limited to- 

 
(A) Learners, apprentices, or messengers whose wages are 

calculated pursuant to special certificates issued under 29 U.S.C. 21. 
 

(B) Students whose wages are calculated pursuant to special 
certificates issued under 29 U.S.C. 214(b). 

 
(C) Those employed in a bona fide executive, administrative, or 

professional capacity (29 U.S.C. 213(a)(1) and 29 CFR part 541). 
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(d) Notice. The Contractor shall notify all workers performing work on, or in 
connection with, this contract of the applicable E.O. minimum wage rate under this 
clause. With respect to workers covered by the Service Contract Labor Standards 
statute or the Wage Rate Requirements (Construction) statute, the Contractor may meet 
this requirement by posting, in a prominent and accessible place at the worksite, the 
applicable wage determination under those statutes. With respect to workers whose 
wages are governed by the FLSA, the Contractor shall post notice, utilizing the poster 
provided by the Administrator, which can be obtained at 
http://www.dol.gov/whd/govcontracts, in a prominent and accessible place at the 
worksite. Contractors that customarily post notices to workers electronically may post the 
notice electronically provided the electronic posting is displayed prominently on any Web 
site that is maintained by the contractor, whether external or internal, and customarily 
used for notices to workers about terms and conditions of employment. 

 
(e) Payroll Records. (1) The Contractor shall make and maintain records, for 

three years after completion of the work, containing the following information for each 
worker: 

 
(i) Name, address, and social security number; 

 
(ii) The worker’s occupation(s) or classification(s); 

 
(iii) The rate or rates of wages paid; 

 
(iv) The number of daily and weekly hours worked by each worker; 

 
(v) Any deductions made; and 

 
(vi) Total wages paid. 

 
(2) The Contractor shall make records pursuant to paragraph (e)(1) of this 

clause available for inspection and transcription by authorized representatives of 
the Administrator. The Contractor shall also make such records available upon 
request of the Contracting Officer. 

 
(3) The Contractor shall make a copy of the contract available, as 

applicable, for inspection or transcription by authorized representatives of the 
Administrator. 

 
(4) Failure to comply with this paragraph (e) shall be a violation of 29 CFR 

10.26 and this contract. Upon direction of the Administrator or upon the 
Contracting Officer's own action, payment shall be withheld until such time as the 
noncompliance is corrected. 

 
(5) Nothing in this clause limits or otherwise modifies the Contractor’s 

payroll and recordkeeping obligations, if any, under the Service Contract Labor 
Standards statute, the Wage Rate Requirements (Construction) statute, the Fair 
Labor Standards Act, or any other applicable law. 
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(f) Access. The Contractor shall permit authorized representatives of the 
Administrator to conduct investigations, including interviewing workers at the worksite 
during normal working hours. 

 
(g) Withholding. The Contracting Officer, upon his or her own action or upon 

written request of the Administrator, will withhold funds or cause funds to be withheld, 
from the Contractor under this or any other Federal contract with the same Contractor, 
sufficient to pay workers the full amount of wages required by this clause. 

 
(h) Disputes. Department of Labor has set forth in 29 CFR 10.51, Disputes 

concerning contractor compliance, the procedures for resolving disputes concerning a 
contractor’s compliance with Department of Labor regulations at 29 CFR Part 10. Such 
disputes shall be resolved in accordance with those procedures and not the Disputes 
clause of this contract. These disputes include disputes between the Contractor (or any 
of its subcontractors) and the contracting agency, the Department of Labor, or the 
workers or their representatives. 

 
(i) Antiretaliation. The Contractor shall not discharge or in any other manner 

discriminate against any worker because such worker has filed any complaint or 
instituted or caused to be instituted any proceeding under or related to compliance with 
the E.O. or this clause, or has testified or is about to testify in any such proceeding. 

 
(j) Subcontractor compliance. The Contractor is responsible for subcontractor 

compliance with the requirements of this clause and may be held liable for unpaid wages 
due subcontractor workers. 

 
(k) Subcontracts. The Contractor shall include the substance of this clause, 

including this paragraph (k) in all subcontracts, regardless of dollar value, that are 
subject to the Service Contract Labor Standards statute or the Wage Rate Requirements 
(Construction) statute, and are to be performed in whole or in part in the United States. 

 
(End of clause) 

. 
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CODE OF FEDERAL REGULATIONS PART 3—CONTRACTORS AND SUBCONTRACTORS 
ON PUBLIC BUILDING OR PUBLIC WORK FINANCED IN WHOLE OR IN PART BY LOANS 
OR GRANTS FROM THE UNITED STATES 

 
Contents 
§3.1   Purpose and scope. 
§3.2   Definitions. 
§3.3   Weekly statement with respect to payment of wages. 
§3.4   Submission of weekly statements and the preservation and inspection of weekly payroll 
records. 
§3.5   Payroll deductions permissible without application to or approval of the Secretary of 
Labor. 
§3.6   Payroll deductions permissible with the approval of the Secretary of Labor. 
§3.7   Applications for the approval of the Secretary of Labor. 
§3.8   Action by the Secretary of Labor upon applications. 
§3.9   Prohibited payroll deductions. 
§3.10   Methods of payment of wages. 
§3.11   Regulations part of contract. 

 
AUTHORITY: R.S. 161, sec. 2, 48 Stat. 848; Reorg. Plan No. 14 of 1950, 64 Stat. 1267; 5 U.S.C. 
301; 40 U.S.C. 3145; Secretary's Order 01-2014 (Dec. 19, 2014), 79 FR 77527 (Dec. 24, 2014). 
SOURCE: 29 FR 97, Jan. 4, 1964, unless otherwise noted.  
 
§3.1   Purpose and scope. 
 

This part prescribes “anti-kickback” regulations under section 2 of the Act of June 13, 
1934, as amended (40 U.S.C. 276c), popularly known as the Copeland Act. This part applies to 
any contract which is subject to Federal wage standards and which is for the construction, 
prosecution, completion, or repair of public buildings, public works or buildings or works 
financed in whole or in part by loans or grants from the United States. The part is intended to aid 
in the enforcement of the minimum wage provisions of the Davis-Bacon Act and the various 
statutes dealing with federally assisted construction that contain similar minimum wage 
provisions, including those provisions which are not subject to Reorganization Plan No. 14 (e.g., 
the College Housing Act of 1950, the Federal Water Pollution Control Act, and the Housing Act 
of 1959), and in the enforcement of the overtime provisions of the Contract Work Hours 
Standards Act whenever they are applicable to construction work. The part details the obligation 
of contractors and subcontractors relative to the weekly submission of statements regarding the 
wages paid on work covered thereby; sets forth the circumstances and procedures governing 
the making of payroll deductions from the wages of those employed on such work; and 
delineates the methods of payment permissible on such work. 
 
§3.2   Definitions. 
 
As used in the regulations in this part: 
 

(a) The terms building or work generally include construction activity as distinguished 
from manufacturing, furnishing of materials, or servicing and maintenance work. The terms 
include, without limitation, buildings, structures, and improvements of all types, such as bridges, 
dams, plants, highways, parkways, streets, subways, tunnels, sewers, mains, power lines,  
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pumping stations, railways, airports, terminals, docks, piers, wharves, ways, lighthouses, buoys, 
jetties, breakwaters, levees, and canals; dredging, shoring, scaffolding, drilling, blasting, 
excavating, clearing, and landscaping. Unless conducted in connection with and at the site of 
such a building or work as is described in the foregoing sentence, the manufacture or furnishing 
of materials, articles, supplies, or equipment (whether or not a Federal or State agency acquires 
title to such materials, articles, supplies, or equipment during the course of the manufacture or 
furnishing, or owns the materials from which they are manufactured or furnished) is not 
a building or work within the meaning of the regulations in this part. 
 

(b) The terms construction, prosecution, completion, or repair mean all types of work 
done on a particular building or work at the site thereof, including, without limitation, altering, 
remodeling, painting and decorating, the transporting of materials and supplies to or from the 
building or work by the employees of the construction contractor or construction subcontractor, 
and the manufacturing or furnishing of materials, articles, supplies, or equipment on the site of 
the building or work, by persons employed at the site by the contractor or subcontractor. 
 

(c) The terms public building or public work include building or work for whose 
construction, prosecution, completion, or repair, as defined above, a Federal agency is a 
contracting party, regardless of whether title thereof is in a Federal agency. 
 

(d) The term building or work financed in whole or in part by loans or grants from the 
United States includes building or work for whose construction, prosecution, completion, or 
repair, as defined above, payment or part payment is made directly or indirectly from funds 
provided by loans or grants by a Federal agency. The term includes building or work for which 
the Federal assistance granted is in the form of loan guarantees or insurance. 
 

(e) Every person paid by a contractor or subcontractor in any manner for his labor in the 
construction, prosecution, completion, or repair of a public building or public work or building or 
work financed in whole or in part by loans or grants from the United States is employed and 
receiving wages, regardless of any contractual relationship alleged to exist between him and the 
real employer. 
 

(f) The term any affiliated person includes a spouse, child, parent, or other close relative 
of the contractor or subcontractor; a partner or officer of the contractor or subcontractor; a 
corporation closely connected with the contractor or subcontractor as parent, subsidiary, or 
otherwise, and an officer or agent of such corporation. 
 

(g) The term Federal agency means the United States, the District of Columbia, and all 
executive departments, independent establishments, administrative agencies, and 
instrumentalities of the United States and of the District of Columbia, including corporations, all 
or substantially all of the stock of which is beneficially owned by the United States, by the 
District of Columbia, or any of the foregoing departments, establishments, agencies, and 
instrumentalities. 
 
[29 FR 97, Jan. 4, 1964, as amended at 38 FR 32575, Nov. 27, 1973] 
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§3.3   Weekly statement with respect to payment of wages. 
 

(a) As used in this section, the term employee shall not apply to persons in 
classifications higher than that of laborer or mechanic and those who are the immediate 
supervisors of such employees. 
 

(b) Each contractor or subcontractor engaged in the construction, prosecution, 
completion, or repair of any public building or public work, or building or work financed in whole 
or in part by loans or grants from the United States, shall furnish each week a statement with 
respect to the wages paid each of its employees engaged on work covered by this part 3 and 
part 5 of this title during the preceding weekly payroll period. This statement shall be executed 
by the contractor or subcontractor or by an authorized officer or employee of the contractor or 
subcontractor who supervises the payment of wages, and shall be on the back of Form WH 
347, “Payroll (For Contractors Optional Use)” or on any form with identical wording. Copies of 
WH 347 may be obtained from the Government contracting or sponsoring agency or from the 
Wage and Hour Division Web site at http://www.dol.gov/whd/forms/index.htm or its successor 
site. 
 

(c) The requirements of this section shall not apply to any contract of $2,000 or less. 
 

(d) Upon a written finding by the head of a Federal agency, the Secretary of Labor may 
provide reasonable limitations, variations, tolerances, and exemptions from the requirements of 
this section subject to such conditions as the Secretary of Labor may specify. 
 
[29 FR 97, Jan. 4, 1964, as amended at 33 FR 10186, July 17, 1968; 47 FR 23679, May 28, 
1982; 73 FR 77511, Dec. 19, 2008; 82 FR 2224, Jan. 9, 2017] 
 
§3.4   Submission of weekly statements and the preservation and inspection of weekly 
payroll records. 
 

(a) Each weekly statement required under §3.3 shall be delivered by the contractor or 
subcontractor, within seven days after the regular payment date of the payroll period, to a 
representative of a Federal or State agency in charge at the site of the building or work, or, if 
there is no representative of a Federal or State agency at the site of the building or work, the 
statement shall be mailed by the contractor or subcontractor, within such time, to a Federal or 
State agency contracting for or financing the building or work. After such examination and check 
as may be made, such statement, or a copy thereof, shall be kept available, or shall be 
transmitted together with a report of any violation, in accordance with applicable procedures 
prescribed by the United States Department of Labor. 
 

(b) Each contractor or subcontractor shall preserve his weekly payroll records for a 
period of three years from date of completion of the contract. The payroll records shall set out 
accurately and completely the name and address of each laborer and mechanic, his correct 
classification, rate of pay, daily and weekly number of hours worked, deductions made, and 
actual wages paid. Such payroll records shall be made available at all times for inspection by 
the contracting officer or his authorized representative, and by authorized representatives of the  
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Department of Labor. (Reporting and recordkeeping requirements in paragraph (b) have been 
approved by the Office of Management and Budget under control number 1235-0008) 
 
[29 FR 97, Jan. 4, 1964, as amended at 47 FR 145, Jan. 5, 1982; 82 FR 2224, Jan. 9, 2017] 
 
§3.5   Payroll deductions permissible without application to or approval of the Secretary 
of Labor. Deductions made under the circumstances or in the situations described in the 
paragraphs of this section may be made without application to and approval of the Secretary of 
Labor: 
 

(a) Any deduction made in compliance with the requirements of Federal, State, or local 
law, such as Federal or State withholding income taxes and Federal social security taxes. 
 

(b) Any deduction of sums previously paid to the employee as a bona fide prepayment of 
wages when such prepayment is made without discount or interest. A bona fide prepayment of 
wages is considered to have been made only when cash or its equivalent has been advanced to 
the person employed in such manner as to give him complete freedom of disposition of the 
advanced funds. 
 

(c) Any deduction of amounts required by court process to be paid to another, unless the 
deduction is in favor of the contractor, subcontractor, or any affiliated person, or when collusion 
or collaboration exists. 
 

(d) Any deduction constituting a contribution on behalf of the person employed to funds 
established by the employer or representatives of employees, or both, for the purpose of 
providing either from principal or income, or both, medical or hospital care, pensions or 
annuities on retirement, death benefits, compensation for injuries, illness, accidents, sickness, 
or disability, or for insurance to provide any of the foregoing, or unemployment benefits, 
vacation pay, savings accounts, or similar payments for the benefit of employees, their families 
and dependents:  

 
Provided, however, That the following standards are met: 

 
(1) The deduction is not otherwise prohibited by law; 

 
(2) It is either: 

 
(i) Voluntarily consented to by the employee in writing and in advance of 

the period in which the work is to be done and such consent is not a condition 
either for the obtaining of or for the continuation of employment, or 

 
(ii) Provided for in a bona fide collective bargaining agreement between 

the contractor or subcontractor and representatives of its employees; 
 

(3) No profit or other benefit is otherwise obtained, directly or indirectly, by the 
contractor or subcontractor or any affiliated person in the form of commission, dividend, 
or otherwise; and 
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(4) The deductions shall serve the convenience and interest of the employee. 
 

(e) Any deduction contributing toward the purchase of United States Defense Stamps 
and Bonds when voluntarily authorized by the employee. 
 

(f) Any deduction requested by the employee to enable him to repay loans to or to 
purchase shares in credit unions organized and operated in accordance with Federal and State 
credit union statutes. 
 

(g) Any deduction voluntarily authorized by the employee for the making of contributions 
to governmental or quasi-governmental agencies, such as the American Red Cross. 
 

(h) Any deduction voluntarily authorized by the employee for the making of contributions 
to Community Chests, United Givers Funds, and similar charitable organizations. 
 

(i) Any deductions to pay regular union initiation fees and membership dues, not 
including fines or special assessments: Provided, however, that a collective bargaining 
agreement between the contractor or subcontractor and representatives of its employees 
provides for such deductions and the deductions are not otherwise prohibited by law. 
 

(j) Any deduction not more than for the “reasonable cost” of board, lodging, or other 
facilities meeting the requirements of section 3(m) of the Fair Labor Standards Act of 1938, as 
amended, and part 531 of this title. When such a deduction is made the additional records 
required under §516.25(a) of this title shall be kept. 
 

(k) Any deduction for the cost of safety equipment of nominal value purchased by the 
employee as his own property for his personal protection in his work, such as safety shoes, 
safety glasses, safety gloves, and hard hats, if such equipment is not required by law to be 
furnished by the employer, if such deduction is not violative of the Fair Labor Standards Act or 
prohibited by other law, if the cost on which the deduction is based does not exceed the actual 
cost to the employer where the equipment is purchased from him and does not include any 
direct or indirect monetary return to the employer where the equipment is purchased from a third 
person, and if the deduction is either 
 

(1) Voluntarily consented to by the employee in writing and in advance of the 
period in which the work is to be done and such consent is not a condition either for the 
obtaining of employment or its continuance; or 

 
(2) Provided for in a bona fide collective bargaining agreement between the 

contractor or subcontractor and representatives of its employees. 
 

[29 FR 97, Jan. 4, 1964, as amended at 36 FR 9770, May 28, 1971] 
 
§3.6   Payroll deductions permissible with the approval of the Secretary of Labor. 
 

Any contractor or subcontractor may apply to the Secretary of Labor for permission to 
make any deduction not permitted under §3.5. The Secretary may grant permission whenever 
he finds that: 
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(a) The contractor, subcontractor, or any affiliated person does not make a profit 

or benefit directly or indirectly from the deduction either in the form of a commission, 
dividend, or otherwise; 

 
(b) The deduction is not otherwise prohibited by law; 

 
(c) The deduction is either (1) voluntarily consented to by the employee in writing 

and in advance of the period in which the work is to be done and such consent is not a 
condition either for the obtaining of employment or its continuance, or (2) provided for in 
a bona fide collective bargaining agreement between the contractor or subcontractor and 
representatives of its employees; and 

 
(d) The deduction serves the convenience and interest of the employee. 

 
§3.7   Applications for the approval of the Secretary of Labor. 
 

Any application for the making of payroll deductions under §3.6 shall comply with the 
requirements prescribed in the following paragraphs of this section: 
 

(a) The application shall be in writing and shall be addressed to the Secretary of Labor. 
 

(b) The application need not identify the contract or contracts under which the work in 
question is to be performed. Permission will be given for deductions on all current and future 
contracts of the applicant for a period of 1 year. A renewal of permission to make such payroll 
deduction will be granted upon the submission of an application which makes reference to the 
original application, recites the date of the Secretary of Labor's approval of such deductions, 
states affirmatively that there is continued compliance with the standards set forth in the 
provisions of §3.6, and specifies any conditions which have changed in regard to the payroll 
deductions. 
 

(c) The application shall state affirmatively that there is compliance with the standards 
set forth in the provisions of §3.6. The affirmation shall be accompanied by a full statement of 
the facts indicating such compliance. 
 

(d) The application shall include a description of the proposed deduction, the purpose to 
be served thereby, and the classes of laborers or mechanics from whose wages the proposed 
deduction would be made. 
 

(e) The application shall state the name and business of any third person to whom any 
funds obtained from the proposed deductions are to be transmitted and the affiliation of such 
person, if any, with the applicant. 
 
[29 FR 97, Jan. 4, 1964, as amended at 36 FR 9771, May 28, 1971] 
 
§3.8   Action by the Secretary of Labor upon applications. 
 

The Secretary of Labor shall decide whether or not the requested deduction is 
permissible under provisions of §3.6; and shall notify the applicant in writing of his decision. 
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§3.9   Prohibited payroll deductions. 
 

Deductions not elsewhere provided for by this part and which are not found to be 
permissible under §3.6 are prohibited. 
 
§3.10   Methods of payment of wages. 
 
The payment of wages shall be by cash, negotiable instruments payable on demand, or the 
additional forms of compensation for which deductions are permissible under this part. No other 
methods of payment shall be recognized on work subject to the Copeland Act. 
 
§3.11   Regulations part of contract. 
 
All contracts made with respect to the construction, prosecution, completion, or repair of any 
public building or public work or building or work financed in whole or in part by loans or grants 
from the United States covered by the regulations in this part shall expressly bind the contractor 
or subcontractor to comply with such of the regulations in this part as may be applicable. In this 
regard, see §5.5(a) of this subtitle. 
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PART 5—LABOR STANDARDS PROVISIONS APPLICABLE TO CONTRACTS COVERING 
FEDERALLY FINANCED AND ASSISTED CONSTRUCTION (ALSO LABOR STANDARDS 
PROVISIONS APPLICABLE TO NONCONSTRUCTION CONTRACTS SUBJECT TO THE 
CONTRACT WORK HOURS AND SAFETY STANDARDS ACT) 

 
Contents 
 
Subpart A—Davis-Bacon and Related Acts Provisions and Procedures 
§5.1   Purpose and scope. 
§5.2   Definitions. 
§§5.3-5.4   [Reserved] 
§5.5   Contract provisions and related matters. 
§5.6   Enforcement. 
§5.7   Reports to the Secretary of Labor. 
§5.8   Liquidated damages under the Contract Work Hours and Safety Standards Act. 
§5.9   Suspension of funds. 
§5.10   Restitution, criminal action. 
§5.11   Disputes concerning payment of wages. 
§5.12   Debarment proceedings. 
§5.13   Rulings and interpretations. 
§5.14   Variations, tolerances, and exemptions from parts 1 and 3 of this subtitle and this part. 
§5.15   Limitations, variations, tolerances, and exemptions under the Contract Work Hours and 
Safety Standards Act. 
§5.16   Training plans approved or recognized by the Department of Labor prior to August 20, 
1975. 
§5.17   Withdrawal of approval of a training program. 
 
Subpart B—Interpretation of the Fringe Benefits Provisions of the Davis-Bacon Act 
§5.20   Scope and significance of this subpart. 
§5.21   [Reserved] 
§5.22   Effect of the Davis-Bacon fringe benefits provisions. 
§5.23   The statutory provisions. 
§5.24   The basic hourly rate of pay. 
§5.25   Rate of contribution or cost for fringe benefits. 
§5.26   “* * * contribution irrevocably made * * * to a trustee or to a third person”. 
§5.27   “* * * fund, plan, or program”. 
§5.28   Unfunded plans. 
§5.29   Specific fringe benefits. 
§5.30   Types of wage determinations. 
§5.31   Meeting wage determination obligations. 
§5.32   Overtime payments. 

 
AUTHORITY: 5 U.S.C. 301; R.S. 161, 64 Stat. 1267; Reorganization Plan No. 14 of 1950, 5 
U.S.C. appendix; 40 U.S.C. 3141 et seq.; 40 U.S.C. 3145; 40 U.S.C. 3148; 40 U.S.C. 3701 et 
seq.; and the laws listed in 5.1(a) of this part; Secretary's Order No. 01-2014 (Dec. 19, 2014), 
79 FR 77527 (Dec. 24, 2014); 28 U.S.C. 2461 note (Federal Civil Penalties Inflation Adjustment 
Act of 1990); Pub. L. 114-74 at §701, 129 Stat 584. 
SOURCE: 48 FR 19541, Apr. 29, 1983, unless otherwise noted. 
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Subpart A—Davis-Bacon and Related Acts Provisions and Procedures 
 
SOURCE: 48 FR 19540, Apr. 29, 1983, unless otherwise noted. 
 
EDITORIAL NOTE: Nomenclature changes to subpart A of part 5 appear at 61 FR 19984, May 3, 
1996. 
 
§5.1   Purpose and scope. 
 

(a) The regulations contained in this part are promulgated under the authority conferred 
upon the Secretary of Labor by Reorganization Plan No. 14 of 1950 and the Copeland Act in 
order to coordinate the administration and enforcement of the labor standards provisions of 
each of the following acts by the Federal agencies responsible for their administration and of 
such additional statutes as may from time to time confer upon the Secretary of Labor additional 
duties and responsibilities similar to those conferred upon the Secretary of Labor under 
Reorganization Plan No. 14 of 1950: 
 

1. The Davis-Bacon Act (sec. 1-7, 46 Stat. 1949, as amended; Pub. L. 74-403, 40 U.S.C. 
276a-276a-7). 
 

2. Copeland Act (40 U.S.C. 276c). 
 

3. The Contract Work Hours and Safety Standards Act (40 U.S.C. 327-332). 
 

4. National Housing Act (sec. 212 added to c. 847, 48 Stat. 1246, by sec. 14, 53 Stat. 
807; 12 U.S.C. 1715c and repeatedly amended). 
 

5. Housing Act of 1950 (college housing) (amended by Housing Act of 1959 to add labor 
provisions, 73 Stat. 681; 12 U.S.C. 1749a(f)). 
 

6. Housing Act of 1959 (sec. 401(f) of the Housing Act of 1950 as amended by Pub. L. 
86-372, 73 Stat. 681; 12 U.S.C. 1701q(c)(3)). 
  

7. Commercial Fisheries Research and Development Act of 1964 (sec. 7, 78 Stat. 199; 
16 U.S.C. 779e(b)). 
 

8. Library Services and Construction Act (sec. 7(a), 78 Stat. 13; 20 U.S.C. 355c(a)(4), as 
amended). 
 

9. National Technical Institute for the Deaf Act (sec. 5(b)(5), 79 Stat. 126; 20 U.S.C. 
684(b)(5)). 
 

10. National Foundation on the Arts and Humanities Act of 1965 (sec. 5(k), 79 Stat. 846 
as amended; 20 U.S.C. 954(j)). 
 

11. Elementary and Secondary Education Act of 1965 as amended by Elementary and 
Secondary and other Education Amendments of 1969 (sec. 423 as added by Pub. L. 91-230, 
title IV, sec. 401(a)(10), 84 Stat. 169, and renumbered sec. 433, by Pub. L. 92-318; title III, sec.  
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301(a)(1), 86 Stat. 326; 20 U.S.C. 1232(b)). Under the amendment coverage is extended to all 
programs administered by the Commissioner of Education. 
 

12. The Federal-Aid Highway Acts (72 Stat. 895, as amended by 82 Stat. 821; 23 U.S.C. 
113, as amended by the Surface Transportation Assistance Act of 1982, Pub. L. 97-424). 
 

13. Indian Self-Determination and Education Assistance Act (sec. 7, 88 Stat. 2205; 25 
U.S.C. 450e). 
 

14. Indian Health Care Improvement Act (sec. 303(b), 90 Stat. 1407; 25 U.S.C. 1633(b)). 
 

15. Rehabilitation Act of 1973 (sec. 306(b)(5) 87 Stat. 384, 29 U.S.C. 776(b)(5)). 
 

16. Comprehensive Employment and Training Act of 1973 (sec. 606, 87 Stat. 880, 
renumbered sec. 706 by 88 Stat. 1845; 29 U.S.C. 986; also sec. 604, 88 Stat. 1846; 29 U.S.C. 
964(b)(3)). 
 

17. State and Local Fiscal Assistance Act of 1972 (sec. 123(a)(6), 86 Stat. 933; 31 
U.S.C. 1246(a)(6)). 
 

18. Federal Water Pollution Control Act (sec. 513 of sec. 2, 86 Stat. 894; 33 U.S.C. 
1372). 
 

19. Veterans Nursing Home Care Act of 1964 (78 Stat. 502, as amended; 38 U.S.C. 
5035(a)(8)). 
 

20. Postal Reorganization Act (sec. 410(b)(4)(C); 84 Stat. 726 as amended; 39 U.S.C. 
410(b)(4)(C)). 
 

21. National Visitors Center Facilities Act of 1966 (sec. 110, 32 Stat. 45; 40 U.S.C. 808). 
 

22. Appalachian Regional Development Act of 1965 (sec. 402, 79 Stat. 21; 40 U.S.C. 
App. 402). 
 

23. Health Services Research, Health Statistics, and Medical Libraries Act of 1974 (sec. 
107, see sec. 308(h)(2) thereof, 88 Stat. 370, as amended by 90 Stat. 378; 42 U.S.C. 
242m(h)(2)). 
 

24. Hospital Survey and Construction Act, as amended by the Hospital and Medical 
Facilities Amendments of 1964 (sec. 605(a)(5), 78 Stat. 453; 42 U.S.C. 291e(a)(5)). 
 

25. Health Professions Educational Assistance Act (sec. 303(b), 90 Stat. 2254; 42 
U.S.C. 293a(g)(1)(C); also sec. 308a, 90 Stat. 2258, 42 U.S.C. 293a(c)(7)). 
 

26. Nurse Training Act of 1964 (sec. 941(a)(1)(C), 89 Stat. 384; 42 U.S.C. 296a(b)(5)). 
 

27. Heart Disease, Cancer, and Stroke Amendments of 1965 (sec. 904, as added by 
sec. 2, 79 Stat. 928; 42 U.S.C. 299d(b)(4)). 
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28. Safe Drinking Water Act (sec. 2(a) see sec. 1450e thereof, 88 Stat. 1691; 42 U.S.C. 
300j-9(e)). 
 

29. National Health Planning and Resources Act (sec. 4, see sec. 1604(b)(1)(H), 88 
Stat. 2261, 42 U.S.C. 300o-3(b)(1)(H)). 
 

30. U.S. Housing Act of 1937, as amended and recodified (88 Stat. 667; 42 U.S.C. 
1437j). 
 

31. Demonstration Cities and Metropolitan Development Act of 1966 (secs. 110, 311, 
503, 1003, 80 Stat. 1259, 1270, 1277, 1284; 42 U.S.C. 3310; 12 U.S.C. 1715c; 42 U.S.C. 
1437j). 
 

32. Slum clearance program: Housing Act of 1949 (sec. 109, 63 Stat. 419, as amended; 
42 U.S.C. 1459). 
 

33. Farm housing: Housing Act of 1964 (adds sec. 516(f) to Housing Act of 1949 by sec. 
503, 78 Stat. 797; 42 U.S.C. 1486(f)). 
 

34. Housing Act of 1961 (sec. 707, added by sec. 907, 79 Stat. 496, as amended; 42 
U.S.C. 1500c-3). 
 

35. Defense Housing and Community Facilities and Services Act of 1951 (sec. 310, 65 
Stat. 307; 42 U.S.C. 1592i). 
 

36. Special Health Revenue Sharing Act of 1975 (sec. 303, see sec. 222(a)(5) thereof, 
89 Stat. 324; 42 U.S.C. 2689j(a)(5)). 
 

37. Economic Opportunity Act of 1964 (sec. 607, 78 Stat. 532; 42 U.S.C. 2947). 
 

38. Headstart, Economic Opportunity, and Community Partnership Act of 1974 (sec. 11, 
see sec. 811 thereof, 88 Stat. 2327; 42 U.S.C. 2992a). 
 

39. Housing and Urban Development Act of 1965 (sec. 707, 79 Stat. 492 as amended; 
42 U.S.C. 3107). 
 

40. Older Americans Act of 1965 (sec. 502, Pub. L. 89-73, as amended by sec. 501, 
Pub. L. 93-29; 87 Stat. 50; 42 U.S.C. 3041a(a)(4)). 
 

41. Public Works and Economic Development Act of 1965 (sec. 712; 79 Stat. 575 as 
amended; 42 U.S.C. 3222). 
 

42. Juvenile Delinquency Prevention Act (sec. 1, 86 Stat. 536; 42 U.S.C. 3884). 
 

43. New Communities Act of 1968 (sec. 410, 82 Stat. 516; 42 U.S.C. 3909). 
 

44. Urban Growth and New Community Development Act of 1970 (sec. 727(f), 84 Stat. 
1803; 42 U.S.C. 4529). 
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45. Domestic Volunteer Service Act of 1973 (sec. 406, 87 Stat. 410; 42 U.S.C. 5046). 
 

46. Housing and Community Development Act of 1974 (secs. 110, 802(g), 88 Stat. 649, 
724; 42 U.S.C. 5310, 1440(g)). 
 

47. Developmentally Disabled Assistance and Bill of Rights Act (sec. 126(4), 89 Stat. 
488; 42 U.S.C. 6042(4); title I, sec. 111, 89 Stat. 491; 42 U.S.C. 6063(b)(19)). 
 

48. National Energy Conservation Policy Act (sec. 312, 92 Stat. 3254; 42 U.S.C. 6371j). 
 

49. Public Works Employment Act of 1976 (sec. 109, 90 Stat. 1001; 42 U.S.C. 6708; 
also sec. 208, 90 Stat. 1008; 42 U.S.C. 6728). 
 

50. Energy Conservation and Production Act (sec. 451(h), 90 Stat. 1168; 42 U.S.C. 
6881(h)). 
 

51. Solid Waste Disposal Act (sec. 2, 90 Stat. 2823; 42 U.S.C. 6979). 
 

52. Rail Passenger Service Act of 1970 (sec. 405d, 84 Stat. 1337; 45 U.S.C. 565(d)). 
 

53. Urban Mass Transportation Act of 1964 (sec. 10, 78 Stat. 307; renumbered sec. 13 
by 88 Stat. 715; 49 U.S.C. 1609). 
 

54. Highway Speed Ground Transportation Study (sec. 6(b), 79 Stat. 893; 49 U.S.C. 
1636(b)). 
 

55. Airport and Airway Development Act of 1970 (sec. 22(b), 84 Stat. 231; 49 U.S.C. 
1722(b)). 
 

56. Federal Civil Defense Act of 1950 (50 U.S.C. App. 2281i). 
 

57. National Capital Transportation Act of 1965 (sec. 3(b)(4), 79 Stat. 644; 40 U.S.C. 
682(b)(4). 
 

NOTE. Repealed December 9, 1969, and labor standards incorporated in sec. 1-
1431 of the District of Columbia Code). 

 
58. Model Secondary School for the Deaf Act (sec. 4, 80 Stat. 1027, Pub. L. 89-694, but 

not in the United States Code). 
 

59. Delaware River Basin Compact (sec. 15.1, 75 Stat. 714, Pub. L. 87-328) (considered 
a statute for purposes of the plan but not in the United States Code). 
 

60. Energy Security Act (sec. 175(c), Pub. L. 96-294, 94 Stat. 611; 42 U.S.C. 8701 
note). (b) Part 1 of this subtitle contains the Department's procedural rules governing requests 
for wage determinations and the issuance and use of such wage determinations under the 
Davis-Bacon Act and its related statutes as listed in that part. 
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§5.2   Definitions. 
 

(a) The term Secretary includes the Secretary of Labor, the Deputy Under Secretary for 
Employment Standards, and their authorized representatives. 
 

(b) The term Administrator means the Administrator of the Wage and Hour Division, U.S. 
Department of Labor, or authorized representative. 
 

(c) The term Federal agency means the agency or instrumentality of the United States 
which enters into the contract or provides assistance through loan, grant, loan guarantee or 
insurance, or otherwise, to the project subject to a statute listed in §5.1. 
 

(d) The term Agency Head means the principal official of the Federal agency and 
includes those persons duly authorized to act in the behalf of the Agency Head. 
 

(e) The term Contracting Officer means the individual, a duly appointed successor, or 
authorized representative who is designated and authorized to enter into contracts on behalf of 
the Federal agency. 
 

(f) The term labor standards as used in this part means the requirements of the Davis-
Bacon Act, the Contract Work Hours and Safety Standards Act (other than those relating to 
safety and health), the Copeland Act, and the prevailing wage provisions of the other statutes 
listed in §5.1, and the regulations in parts 1 and 3 of this subtitle and this part. 
 

(g) The term United States or the District of Columbia means the United States, the 
District of Columbia, and all executive departments, independent establishments, administrative 
agencies, and instrumentalities of the United States and of the District of Columbia, including 
corporations, all or substantially all of the stock of which is beneficially owned by the United 
States, by the foregoing departments, establishments, agencies, instrumentalities, and including 
nonappropriated fund instrumentalities. 
 

(h) The term contract means any prime contract which is subject wholly or in part to the 
labor standards provisions of any of the acts listed in §5.1 and any subcontract of any tier 
thereunder, let under the prime contract. A State or local Government is not regarded as a 
contractor under statutes providing loans, grants, or other Federal assistance in situations 
where construction is performed by its own employees. However, under statutes requiring 
payment of prevailing wages to all laborers and mechanics employed on the assisted project, 
such as the U.S. Housing Act of 1937, State and local recipients of Federal-aid must pay these 
employees according to Davis-Bacon labor standards. 
 

(i) The terms building or work generally include construction activity as distinguished 
from manufacturing, furnishing of materials, or servicing and maintenance work. The terms 
include without limitation, buildings, structures, and improvements of all types, such as bridges, 
dams, plants, highways, parkways, streets, subways, tunnels, sewers, mains, power lines, 
pumping stations, heavy generators, railways, airports, terminals, docks, piers, wharves, ways, 
lighthouses, buoys, jetties, breakwaters, levees, canals, dredging, shoring, rehabilitation and  
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reactivation of plants, scaffolding, drilling, blasting, excavating, clearing, and landscaping. The 
manufacture or furnishing of materials, articles, supplies or equipment (whether or not a Federal 
or State agency acquires title to such materials, articles, supplies, or equipment during the 
course of the manufacture or furnishing, or owns the materials from which they are 
manufactured or furnished) is not a building or work within the meaning of the regulations in this 
part unless conducted in connection with and at the site of such a building or work as is 
described in the foregoing sentence, or under the United States Housing Act of 1937 and the 
Housing Act of 1949 in the construction or development of the project. 
 

(j) The terms construction, prosecution, completion, or repair mean the following: 
 

(1) All types of work done on a particular building or work at the site thereof, 
including work at a facility which is deemed a part of the site of the work within the 
meaning of (paragraph (l) of this section by laborers and mechanics employed by a 
construction contractor or construction subcontractor (or, under the United States 
Housing Act of 1937; the Housing Act of 1949; and the Native American Housing 
Assistance and Self-Determination Act of 1996, all work done in the construction or 
development of the project), including without limitation— 

 
(i) Altering, remodeling, installation (where appropriate) on the site of the work of 

items fabricated off-site; 
 

(ii) Painting and decorating; 
 

(iii) Manufacturing or furnishing of materials, articles, supplies or equipment on 
the site of the building or work (or, under the United States Housing Act of 1937; the 
Housing Act of 1949; and the Native American Housing Assistance and Self-
Determination Act of 1996 in the construction or development of the project); 

 
(iv)(A) Transportation between the site of the work within the meaning of 

paragraph (l)(1) of this section and a facility which is dedicated to the construction of the 
building or work and deemed a part of the site of the work within the meaning of 
paragraph (l)(2) of this section; and 

 
(B) Transportation of portion(s) of the building or work between a site 

where a significant portion of such building or work is constructed, which is a part 
of the site of the work within the meaning of paragraph (l)(1) of this section, and 
the physical place or places where the building or work will remain. 

 
(2) Except for laborers and mechanics employed in the construction or 

development of the project under the United States Housing Act of 1937; the Housing 
Act of 1949; and the Native American Housing Assistance and Self-Determination Act of 
1996, and except as provided in paragraph (j)(1)(iv)(A) of this section, the transportation 
of materials or supplies to or from the site of the work by employees of the construction 
contractor or a construction subcontractor is not “construction, prosecution, completion, 
or repair” (see Building and Construction Trades Department, AFL-CIO v. United States 
Department of Labor Wage Appeals Board (Midway Excavators, Inc.), 932 F.2d 985 
(D.C. Cir. 1991)). 
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(k) The term public building or public work includes building or work, the construction, 

prosecution, completion, or repair of which, as defined above, is carried on directly by authority 
of or with funds of a Federal agency to serve the interest of the general public regardless of 
whether title thereof is in a Federal agency. 
 

(l) The term site of the work is defined as follows: 
 

(1) The site of the work is the physical place or places where the building or work 
called for in the contract will remain; and any other site where a significant portion of the 
building or work is constructed, provided that such site is established specifically for the 
performance of the contract or project; 

 
(2) Except as provided in paragraph (l)(3) of this section, job headquarters, tool 

yards, batch plants, borrow pits, etc., are part of the site of the work, provided they are 
dedicated exclusively, or nearly so, to performance of the contract or project, and 
provided they are adjacent or virtually adjacent to the site of the work as defined in 
paragraph (l)(1) of this section; 

 
(3) Not included in the site of the work are permanent home offices, branch plant 

establishments, fabrication plants, tool yards, etc., of a contractor or subcontractor 
whose location and continuance in operation are determined wholly without regard to a 
particular Federal or federally assisted contract or project. In addition, fabrication plants, 
batch plants, borrow pits, job headquarters, tool yards, etc., of a commercial or material 
supplier, which are established by a supplier of materials for the project before opening 
of bids and not on the site of the work as stated in paragraph (l)(1) of this section, are 
not included in the site of the work. Such permanent, previously established facilities are 
not part of the site of the work, even where the operations for a period of time may be 
dedicated exclusively, or nearly so, to the performance of a contract. 
(m) The term laborer or mechanic includes at least those workers whose duties are 

manual or physical in nature (including those workers who use tools or who are performing the 
work of a trade), as distinguished from mental or managerial.  

 
The term laborer or mechanic includes apprentices, trainees, helpers, and, in the case of 

contracts subject to the Contract Work Hours and Safety Standards Act, watchmen or guards. 
The term does not apply to workers whose duties are primarily administrative, executive, or 
clerical, rather than manual. Persons employed in a bona fide executive, administrative, or 
professional capacity as defined in part 541 of this title are not deemed to be laborers or 
mechanics. Working foremen who devote more than 20 percent of their time during a workweek 
to mechanic or laborer duties, and who do not meet the criteria of part 541, are laborers and 
mechanics for the time so spent. 
 

(n) The terms apprentice, trainee, and helper are defined as follows: 
 

(1) Apprentice means (i) a person employed and individually registered in a bona 
fide apprenticeship program registered with the U.S. Department of Labor, Employment 
and Training Administration, Office of Apprenticeship Training, Employer and Labor 
Services, or with a State Apprenticeship Agency recognized by the Bureau, or (ii) a  
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person in the first 90 days of probationary employment as an apprentice in such an 
apprenticeship program, who is not individually registered in the program, but who has 
been certified by the Office of Apprenticeship Training, Employer and Labor Services or 
a State Apprenticeship Agency (where appropriate) to be eligible for probationary 
employment as an apprentice; 

 
(2) Trainee means a person registered and receiving on-the-job training in a 

construction occupation under a program which has been approved in advance by the 
U.S. Department of Labor, Employment and Training Administration, as meeting its 
standards for on-the-job training programs and which has been so certified by that 
Administration. 

 
(3) These provisions do not apply to apprentices and trainees employed on 

projects subject to 23 U.S.C. 113 who are enrolled in programs which have been 
certified by the Secretary of Transportation in accordance with 23 U.S.C. 113(c). 

 
(4) A distinct classification of “helper” will be issued in wage determinations 

applicable to work performed on construction projects covered by the labor standards 
provisions of the Davis-Bacon and Related Acts only where: 

 
(i) The duties of the helper are clearly defined and distinct from those of 

any other classification on the wage determination; 
 

(ii) The use of such helpers is an established prevailing practice in the 
area; and 

 
(iii) The helper is not employed as a trainee in an informal training 

program. A “helper” classification will be added to wage determinations pursuant 
to §5.5(a)(1)(ii)(A) only where, in addition, the work to be performed by the helper 
is not performed by a classification in the wage determination. 

 
(o) Every person performing the duties of a laborer or mechanic in the 

construction, prosecution, completion, or repair of a public building or public work, or 
building or work financed in whole or in part by loans, grants, or guarantees from the 
United States is employed regardless of any contractual relationship alleged to exist 
between the contractor and such person. 

 
(p) The term wages means the basic hourly rate of pay; any contribution 

irrevocably made by a contractor or subcontractor to a trustee or to a third person 
pursuant to a bona fide fringe benefit fund, plan, or program; and the rate of costs to the 
contractor or subcontractor which may be reasonably anticipated in providing bona fide 
fringe benefits to laborers and mechanics pursuant to an enforceable commitment to 
carry out a financially responsible plan of program, which was communicated in writing 
to the laborers and mechanics affected. The fringe benefits enumerated in the Davis-
Bacon Act include medical or hospital care, pensions on retirement or death, 
compensation for injuries or illness resulting from occupational activity, or insurance to 
provide any of the foregoing; unemployment benefits; life insurance, disability insurance, 
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sickness insurance, or accident insurance; vacation or holiday pay; defraying costs of 
apprenticeship or other similar programs; or other bona fide fringe benefits. Fringe 
benefits do not include benefits required by other Federal, State, or local law. 

 
(q) The term wage determination includes the original decision and any 

subsequent decisions modifying, superseding, correcting, or otherwise changing the 
provisions of the original decision. The application of the wage determination shall be in 
accordance with the provisions of §1.6 of this title. 

 
[48 FR 19541, Apr. 29, 1983, as amended at 48 FR 50313, Nov. 1, 1983; 55 FR 50149, Dec. 4, 
1990; 57 FR 19206, May 4, 1992; 65 FR 69693, Nov. 20, 2000; 65 FR 80278, Dec. 20, 2000; 82 
FR 2225, Jan. 9, 2017] 
 
§§5.3-5.4   [Reserved] 
 
§5.5   Contract provisions and related matters. 
 

(a) The Agency head shall cause or require the contracting officer to insert in full in any 
contract in excess of $2,000 which is entered into for the actual construction, alteration and/or 
repair, including painting and decorating, of a public building or public work, or building or work 
financed in whole or in part from Federal funds or in accordance with guarantees of a Federal 
agency or financed from funds obtained by pledge of any contract of a Federal agency to make 
a loan, grant or annual contribution (except where a different meaning is expressly indicated), 
and which is subject to the labor standards provisions of any of the acts listed in §5.1, the 
following clauses (or any modifications thereof to meet the particular needs of the 
agency, Provided, That such modifications are first approved by the Department of Labor): 
 

 
(1) Minimum wages. (i) All laborers and mechanics employed or working upon 

the site of the work (or under the United States Housing Act of 1937 or under the 
Housing Act of 1949 in the construction or development of the project), will be paid 
unconditionally and not less often than once a week, and without subsequent deduction 
or rebate on any account (except such payroll deductions as are permitted by 
regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part 3)), 
the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due 
at time of payment computed at rates not less than those contained in the wage 
determination of the Secretary of Labor which is attached hereto and made a part 
hereof, regardless of any contractual relationship which may be alleged to exist between 
the contractor and such laborers and mechanics. Contributions made or costs 
reasonably anticipated for bona fide fringe benefits under section 1(b)(2) of the Davis-
Bacon Act on behalf of laborers or mechanics are considered wages paid to such 
laborers or mechanics, subject to the provisions of paragraph (a)(1)(iv) of this section; 
also, regular contributions made or costs incurred for more than a weekly period (but not 
less often than quarterly) under plans, funds, or programs which cover the particular 
weekly period, are deemed to be constructively made or incurred during such weekly 
period. Such laborers and mechanics shall be paid the appropriate wage rate and fringe 
benefits on the wage determination for the classification of work actually performed,  
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without regard to skill, except as provided in §5.5(a)(4). Laborers or mechanics 
performing work in more than one classification may be compensated at the rate 
specified for each classification for the time actually worked therein: Provided, that the 
employer's payroll records accurately set forth the time spent in each classification in 
which work is performed. The wage determination (including any additional classification 
and wage rates conformed under paragraph (a)(1)(ii) of this section) and the Davis-
Bacon poster (WH-1321) shall be posted at all times by the contractor and its 
subcontractors at the site of the work in a prominent and accessible place where it can 
be easily seen by the workers. 

 
(ii)(A) The contracting officer shall require that any class of 

laborers or mechanics, including helpers, which is not listed in the wage 
determination and which is to be employed under the contract shall be 
classified in conformance with the wage determination. The contracting 
officer shall approve an additional classification and wage rate and fringe 
benefits therefore only when the following criteria have been met: 

 
(1) The work to be performed by the classification 

requested is not performed by a classification in the wage 
determination; and 

 
(2) The classification is utilized in the area by the 

construction industry; and 
 

(3) The proposed wage rate, including any bona fide fringe 
benefits, bears a reasonable relationship to the wage rates 
contained in the wage determination. 

 
(B) If the contractor and the laborers and mechanics to be 

employed in the classification (if known), or their representatives, and the 
contracting officer agree on the classification and wage rate (including the 
amount designated for fringe benefits where appropriate), a report of the 
action taken shall be sent by the contracting officer to the Administrator of 
the Wage and Hour Division, U.S. Department of Labor, Washington, DC 
20210. The Administrator, or an authorized representative, will approve, 
modify, or disapprove every additional classification action within 30 days 
of receipt and so advise the contracting officer or will notify the 
contracting officer within the 30-day period that additional time is 
necessary. 
 

(C) In the event the contractor, the laborers or mechanics to be 
employed in the classification or their representatives, and the contracting 
officer do not agree on the proposed classification and wage rate 
(including the amount designated for fringe benefits, where appropriate), 
the contracting officer shall refer the questions, including the views of all 
interested parties and the recommendation of the contracting officer, to 
the Administrator for determination. The Administrator, or an authorized  
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representative, will issue a determination within 30 days of receipt and so 
advise the contracting officer or will notify the contracting officer within the 
30-day period that additional time is necessary. 

 
(D) The wage rate (including fringe benefits where appropriate) 

determined pursuant to paragraphs (a)(1)(ii) (B) or (C) of this section, 
shall be paid to all workers performing work in the classification under this 
contract from the first day on which work is performed in the classification. 

 
(iii) Whenever the minimum wage rate prescribed in the contract for a 

class of laborers or mechanics includes a fringe benefit which is not expressed 
as an hourly rate, the contractor shall either pay the benefit as stated in the wage 
determination or shall pay another bona fide fringe benefit or an hourly cash 
equivalent thereof. 

 
(iv) If the contractor does not make payments to a trustee or other third 

person, the contractor may consider as part of the wages of any laborer or 
mechanic the amount of any costs reasonably anticipated in providing bona fide 
fringe benefits under a plan or program, Provided, That the Secretary of Labor 
has found, upon the written request of the contractor, that the applicable 
standards of the Davis-Bacon Act have been met. The Secretary of Labor may 
require the contractor to set aside in a separate account assets for the meeting of 
obligations under the plan or program. 

 
(2) Withholding. The (write in name of Federal Agency or the loan or grant 

recipient) shall upon its own action or upon written request of an authorized 
representative of the Department of Labor withhold or cause to be withheld from the 
contractor under this contract or any other Federal contract with the same prime 
contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing 
wage requirements, which is held by the same prime contractor, so much of the accrued 
payments or advances as may be considered necessary to pay laborers and mechanics, 
including apprentices, trainees, and helpers, employed by the contractor or any 
subcontractor the full amount of wages required by the contract. In the event of failure to 
pay any laborer or mechanic, including any apprentice, trainee, or helper, employed or 
working on the site of the work (or under the United States Housing Act of 1937 or under 
the Housing Act of 1949 in the construction or development of the project), all or part of 
the wages required by the contract, the (Agency) may, after written notice to the 
contractor, sponsor, applicant, or owner, take such action as may be necessary to cause 
the suspension of any further payment, advance, or guarantee of funds until such 
violations have ceased. 

 
(3) Payrolls and basic records. (i) Payrolls and basic records relating thereto shall 

be maintained by the contractor during the course of the work and preserved for a period 
of three years thereafter for all laborers and mechanics working at the site of the work 
(or under the United States Housing Act of 1937, or under the Housing Act of 1949, in 
the construction or development of the project). Such records shall contain the name, 
address, and social security number of each such worker, his or her correct  
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classification, hourly rates of wages paid (including rates of contributions or costs 
anticipated for bona fide fringe benefits or cash equivalents thereof of the types 
described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of 
hours worked, deductions made and actual wages paid. Whenever the Secretary of 
Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic 
include the amount of any costs reasonably anticipated in providing benefits under a 
plan or program described in section 1(b)(2)(B) of the Davis-Bacon Act, the contractor 
shall maintain records which show that the commitment to provide such benefits is 
enforceable, that the plan or program is financially responsible, and that the plan or 
program has been communicated in writing to the laborers or mechanics affected, and 
records which show the costs anticipated or the actual cost incurred in providing such 
benefits. Contractors employing apprentices or trainees under approved programs shall 
maintain written evidence of the registration of apprenticeship programs and certification 
of trainee programs, the registration of the apprentices and trainees, and the ratios and 
wage rates prescribed in the applicable programs. 

 
(ii)(A) The contractor shall submit weekly for each week in which any contract 

work is performed a copy of all payrolls to the (write in name of appropriate federal 
agency) if the agency is a party to the contract, but if the agency is not such a party, the 
contractor will submit the payrolls to the applicant, sponsor, or owner, as the case may 
be, for transmission to the (write in name of agency). The payrolls submitted shall set out 
accurately and completely all of the information required to be maintained under 29 CFR 
5.5(a)(3)(i), except that full social security numbers and home addresses shall not be 
included on weekly transmittals. Instead the payrolls shall only need to include an 
individually identifying number for each employee (e.g., the last four digits of the 
employee's social security number).  

 
The required weekly payroll information may be submitted in any form desired. 

Optional Form WH-347 is available for this purpose from the Wage and Hour Division 
Web site at http://www.dol.gov/esa/whd/forms/wh347instr.htm or its successor site. The 
prime contractor is responsible for the submission of copies of payrolls by all 
subcontractors. Contractors and subcontractors shall maintain the full social security 
number and current address of each covered worker, and shall provide them upon 
request to the (write in name of appropriate federal agency) if the agency is a party to 
the contract, but if the agency is not such a party, the contractor will submit them to the 
applicant, sponsor, or owner, as the case may be, for transmission to the (write in name 
of agency), the contractor, or the Wage and Hour Division of the Department of Labor for 
purposes of an investigation or audit of compliance with prevailing wage requirements. It 
is not a violation of this section for a prime contractor to require a subcontractor to 
provide addresses and social security numbers to the prime contractor for its own 
records, without weekly submission to the sponsoring government agency (or the 
applicant, sponsor, or owner). 

 
(B) Each payroll submitted shall be accompanied by a “Statement of 

Compliance,” signed by the contractor or subcontractor or his or her agent who pays or 
supervises the payment of the persons employed under the contract and shall certify the 
following: 
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(1) That the payroll for the payroll period contains the information 
required to be provided under §5.5 (a)(3)(ii) of Regulations, 29 CFR part 
5, the appropriate information is being maintained under §5.5 (a)(3)(i) of 
Regulations, 29 CFR part 5, and that such information is correct and 
complete; 

 
(2) That each laborer or mechanic (including each helper, 

apprentice, and trainee) employed on the contract during the payroll 
period has been paid the full weekly wages earned, without rebate, either 
directly or indirectly, and that no deductions have been made either 
directly or indirectly from the full wages earned, other than permissible 
deductions as set forth in Regulations, 29 CFR part 3; 

 
(3) That each laborer or mechanic has been paid not less than the 

applicable wage rates and fringe benefits or cash equivalents for the 
classification of work performed, as specified in the applicable wage 
determination incorporated into the contract. 
 
(C) The weekly submission of a properly executed certification set forth 

on the reverse side of Optional Form WH-347 shall satisfy the requirement for 
submission of the “Statement of Compliance” required by paragraph (a)(3)(ii)(B) 
of this section. 

 
(D) The falsification of any of the above certifications may subject the 

contractor or subcontractor to civil or criminal prosecution under section 1001 of 
title 18 and section 231 of title 31 of the United States Code. 

 
(iii) The contractor or subcontractor shall make the records required under 

paragraph (a)(3)(i) of this section available for inspection, copying, or 
transcription by authorized representatives of the (write the name of the agency) 
or the Department of Labor, and shall permit such representatives to interview 
employees during working hours on the job. If the contractor or subcontractor 
fails to submit the required records or to make them available, the Federal 
agency may, after written notice to the contractor, sponsor, applicant, or owner, 
take such action as may be necessary to cause the suspension of any further 
payment, advance, or guarantee of funds. Furthermore, failure to submit the 
required records upon request or to make such records available may be 
grounds for debarment action pursuant to 29 CFR 5.12. 

 
(4) Apprentices and trainees—(i) Apprentices. Apprentices will be permitted to 

work at less than the predetermined rate for the work they performed when they are 
employed pursuant to and individually registered in a bona fide apprenticeship program 
registered with the U.S. Department of Labor, Employment and Training Administration, 
Office of Apprenticeship Training, Employer and Labor Services, or with a State 
Apprenticeship Agency recognized by the Office, or if a person is employed in his or her 
first 90 days of probationary employment as an apprentice in such an apprenticeship 
program, who is not individually registered in the program, but who has been certified by  
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the Office of Apprenticeship Training, Employer and Labor Services or a State 
Apprenticeship Agency (where appropriate) to be eligible for probationary employment 
as an apprentice. The allowable ratio of apprentices to journeymen on the job site in any 
craft classification shall not be greater than the ratio permitted to the contractor as to the 
entire work force under the registered program. Any worker listed on a payroll at an 
apprentice wage rate, who is not registered or otherwise employed as stated above, 
shall be paid not less than the applicable wage rate on the wage determination for the 
classification of work actually performed. In addition, any apprentice performing work on 
the job site in excess of the ratio permitted under the registered program shall be paid 
not less than the applicable wage rate on the wage determination for the work actually 
performed. Where a contractor is performing construction on a project in a locality other 
than that in which its program is registered, the ratios and wage rates (expressed in 
percentages of the journeyman's hourly rate) specified in the contractor's or 
subcontractor's registered program shall be observed. Every apprentice must be paid at 
not less than the rate specified in the registered program for the apprentice's level of 
progress, expressed as a percentage of the journeymen hourly rate specified in the 
applicable wage determination. Apprentices shall be paid fringe benefits in accordance 
with the provisions of the apprenticeship program. If the apprenticeship program does 
not specify fringe benefits, apprentices must be paid the full amount of fringe benefits 
listed on the wage determination for the applicable classification. If the Administrator 
determines that a different practice prevails for the applicable apprentice classification, 
fringes shall be paid in accordance with that determination. In the event the Office of 
Apprenticeship Training, Employer and Labor Services, or a State Apprenticeship 
Agency recognized by the Office, withdraws approval of an apprenticeship program, the 
contractor will no longer be permitted to utilize apprentices at less than the applicable 
predetermined rate for the work performed until an acceptable program is approved. 

 
(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to 

work at less than the predetermined rate for the work performed unless they are 
employed pursuant to and individually registered in a program which has received prior 
approval, evidenced by formal certification by the U.S. Department of Labor, 
Employment and Training Administration. The ratio of trainees to journeymen on the job 
site shall not be greater than permitted under the plan approved by the Employment and 
Training Administration. Every trainee must be paid at not less than the rate specified in 
the approved program for the trainee's level of progress, expressed as a percentage of 
the journeyman hourly rate specified in the applicable wage determination. Trainees 
shall be paid fringe benefits in accordance with the provisions of the trainee program. If 
the trainee program does not mention fringe benefits, trainees shall be paid the full 
amount of fringe benefits listed on the wage determination unless the Administrator of 
the Wage and Hour Division determines that there is an apprenticeship program 
associated with the corresponding journeyman wage rate on the wage determination 
which provides for less than full fringe benefits for apprentices. Any employee listed on 
the payroll at a trainee rate who is not registered and participating in a training plan 
approved by the Employment and Training Administration shall be paid not less than the 
applicable wage rate on the wage determination for the classification of work actually  
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performed. In addition, any trainee performing work on the job site in excess of the ratio 
permitted under the registered program shall be paid not less than the applicable wage 
rate on the wage determination for the work actually performed. In the event the 
Employment and Training Administration withdraws approval of a training program, the 
contractor will no longer be permitted to utilize trainees at less than the applicable 
predetermined rate for the work performed until an acceptable program is approved. 

 
(iii) Equal employment opportunity. The utilization of apprentices, trainees and 

journeymen under this part shall be in conformity with the equal employment opportunity 
requirements of Executive Order 11246, as amended, and 29 CFR part 30. 

 
(5) Compliance with Copeland Act requirements. The contractor shall comply 

with the requirements of 29 CFR part 3, which are incorporated by reference in this 
contract. 

 
(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts 

the clauses contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the 
(write in the name of the Federal agency) may by appropriate instructions require, and 
also a clause requiring the subcontractors to include these clauses in any lower tier 
subcontracts. The prime contractor shall be responsible for the compliance by any 
subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5. 

 
(7) Contract termination: debarment. A breach of the contract clauses in 29 CFR 

5.5 may be grounds for termination of the contract, and for debarment as a contractor 
and a subcontractor as provided in 29 CFR 5.12. 

 
(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and 

interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 
5 are herein incorporated by reference in this contract. 

 
(9) Disputes concerning labor standards. Disputes arising out of the labor 

standards provisions of this contract shall not be subject to the general disputes clause 
of this contract. Such disputes shall be resolved in accordance with the procedures of 
the Department of Labor set forth in 29 CFR parts 5, 6, and 7. Disputes within the 
meaning of this clause include disputes between the contractor (or any of its 
subcontractors) and the contracting agency, the U.S. Department of Labor, or the 
employees or their representatives. 

 
(10) Certification of eligibility. (i) By entering into this contract, the contractor 

certifies that neither it (nor he or she) nor any person or firm who has an interest in the 
contractor's firm is a person or firm ineligible to be awarded Government contracts by 
virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

 
(ii) No part of this contract shall be subcontracted to any person or firm 

ineligible for award of a Government contract by virtue of section 3(a) of the 
Davis-Bacon Act or 29 CFR 5.12(a)(1). 
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(iii) The penalty for making false statements is prescribed in the U.S. 
Criminal Code, 18 U.S.C. 1001. 

 
(b) Contract Work Hours and Safety Standards Act. The Agency Head shall 

cause or require the contracting officer to insert the following clauses set forth in 
paragraphs (b)(1), (2), (3), and (4) of this section in full in any contract in an amount in 
excess of $100,000 and subject to the overtime provisions of the Contract Work Hours 
and Safety Standards Act. These clauses shall be inserted in addition to the clauses 
required by §5.5(a) or §4.6 of part 4 of this title. As used in this paragraph, the 
terms laborers and mechanics include watchmen and guards. 

 
(1) Overtime requirements. No contractor or subcontractor contracting for 

any part of the contract work which may require or involve the employment of 
laborers or mechanics shall require or permit any such laborer or mechanic in 
any workweek in which he or she is employed on such work to work in excess of 
forty hours in such workweek unless such laborer or mechanic receives 
compensation at a rate not less than one and one-half times the basic rate of pay 
for all hours worked in excess of forty hours in such workweek. 

 
(2) Violation; liability for unpaid wages; liquidated damages. In the event of any 

violation of the clause set forth in paragraph (b)(1) of this section the contractor and any 
subcontractor responsible therefor shall be liable for the unpaid wages. In addition, such 
contractor and subcontractor shall be liable to the United States (in the case of work 
done under contract for the District of Columbia or a territory, to such District or to such 
territory), for liquidated damages. Such liquidated damages shall be computed with 
respect to each individual laborer or mechanic, including watchmen and guards, 
employed in violation of the clause set forth in paragraph (b)(1) of this section, in the 
sum of $27 for each calendar day on which such individual was required or permitted to 
work in excess of the standard workweek of forty hours without payment of the overtime 
wages required by the clause set forth in paragraph (b)(1) of this section. 

 
(3) Withholding for unpaid wages and liquidated damages. The (write in the 

name of the Federal agency or the loan or grant recipient) shall upon its own action or 
upon written request of an authorized representative of the Department of Labor 
withhold or cause to be withheld, from any moneys payable on account of work 
performed by the contractor or subcontractor under any such contract or any other 
Federal contract with the same prime contractor, or any other federally-assisted contract 
subject to the Contract Work Hours and Safety Standards Act, which is held by the same 
prime contractor, such sums as may be determined to be necessary to satisfy any 
liabilities of such contractor or subcontractor for unpaid wages and liquidated damages 
as provided in the clause set forth in paragraph (b)(2) of this section. 

 
(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts 

the clauses set forth in paragraph (b)(1) through (4) of this section and also a clause 
requiring the subcontractors to include these clauses in any lower tier subcontracts. The 
prime contractor shall be responsible for compliance by any subcontractor or lower tier 
subcontractor with the clauses set forth in paragraphs (b)(1) through (4) of this section. 
(c) In addition to the clauses contained in paragraph (b), in any contract subject only to  
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the Contract Work Hours and Safety Standards Act and not to any of the other statutes 
cited in §5.1, the Agency Head shall cause or require the contracting officer to insert a 
clause requiring that the contractor or subcontractor shall maintain payrolls and basic 
payroll records during the course of the work and shall preserve them for a period of 
three years from the completion of the contract for all laborers and mechanics, including 
guards and watchmen, working on the contract. Such records shall contain the name 
and address of each such employee, social security number, correct classifications, 
hourly rates of wages paid, daily and weekly number of hours worked, deductions made, 
and actual wages paid. Further, the Agency Head shall cause or require the contracting 
officer to insert in any such contract a clause providing that the records to be maintained 
under this paragraph shall be made available by the contractor or subcontractor for 
inspection, copying, or transcription by authorized representatives of the (write the name 
of agency) and the Department of Labor, and the contractor or subcontractor will permit 
such representatives to interview employees during working hours on the job. 
 
(The information collection, recordkeeping, and reporting requirements contained in the 
following paragraphs of this section were approved by the Office of Management and 
Budget: 
 

Paragraph 
OMB 
Control No. 

(a)(1)(ii)(B) 1235-0023 

(a)(1)(ii)(C) 1235-0023 

(a)(1)(iv) 1235-0023 

(a)(3)(i) 1235-0023 

(a)(3)(ii)(A) 1235-0023 

    1235-0008 

(c) 1235-0023 

 
[48 FR 19540, Apr. 29, 1983, as amended at 51 FR 12265, Apr. 9, 1986; 55 FR 50150, Dec. 4, 
1990; 57 FR 28776, June 26, 1992; 58 FR 58955, Nov. 5, 1993; 61 FR 40716, Aug. 5, 1996; 65 
FR 69693, Nov. 20, 2000; 73 FR 77511, Dec. 19, 2008; 81 FR 43450, July 1, 2016; 82 FR 
2225, 2226, Jan. 9, 2017; 83 FR 12, Jan 2, 2018; 84 FR 218, Jan. 23, 2019] 
 
§5.6   Enforcement. 
 

(a)(1) It shall be the responsibility of the Federal agency to ascertain whether the 
clauses required by §5.5 have been inserted in the contracts subject to the labor standards 
provisions of the Acts contained in §5.1. Agencies which do not directly enter into such 
contracts shall promulgate the necessary regulations or procedures to require the recipient of 
the Federal assistance to insert in its contracts the provisions of §5.5. No payment, advance, 
grant, loan, or guarantee of funds shall be approved by the Federal agency unless the agency  
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insures that the clauses required by §5.5 and the appropriate wage determination of the 
Secretary of Labor are contained in such contracts. Furthermore, no payment, advance, grant, 
loan, or guarantee of funds shall be approved by the Federal agency after the beginning of 
construction unless there is on file with the agency a certification by the contractor that the 
contractor and its subcontractors have complied with the provisions of §5.5 or unless there is on 
file with the agency a certification by the contractor that there is a substantial dispute with 
respect to the required provisions. 
 

(2) Payrolls and Statements of Compliance submitted pursuant to §5.5(a)(3)(ii) shall be 
preserved by the Federal agency for a period of 3 years from the date of completion of the 
contract and shall be produced at the request of the Department of Labor at any time during the 
3-year period. 
 

(3) The Federal agency shall cause such investigations to be made as may be 
necessary to assure compliance with the labor standards clauses required by §5.5 and the 
applicable statutes listed in §5.1. Investigations shall be made of all contracts with such 
frequency as may be necessary to assure compliance. Such investigations shall include 
interviews with employees, which shall be taken in confidence, and examinations of payroll data 
and evidence of registration and certification with respect to apprenticeship and training plans. 
In making such examinations, particular care shall be taken to determine the correctness of 
classifications and to determine whether there is a disproportionate employment of laborers and 
of apprentices or trainees registered in approved programs. Such investigations shall also 
include evidence of fringe benefit plans and payments thereunder. Complaints of alleged 
violations shall be given priority. 
 

(4) In accordance with normal operating procedures, the contracting agency may be 
furnished various investigatory material from the investigation files of the Department of Labor. 
None of the material, other than computations of back wages and liquidated damages and the 
summary of back wages due, may be disclosed in any manner to anyone other than Federal 
officials charged with administering the contract or program providing Federal assistance to the 
contract, without requesting the permission and views of the Department of Labor. 
 

(5) It is the policy of the Department of Labor to protect the identity of its confidential 
sources and to prevent an unwarranted invasion of personal privacy. Accordingly, the identity of 
an employee who makes a written or oral statement as a complaint or in the course of an 
investigation, as well as portions of the statement which would reveal the employee's identity, 
shall not be disclosed in any manner to anyone other than Federal officials without the prior 
consent of the employee. Disclosure of employee statements shall be governed by the 
provisions of the “Freedom of Information Act” (5 U.S.C. 552, see 29 CFR part 70) and the 
“Privacy Act of 1974” (5 U.S.C. 552a). 
 

(b) The Administrator shall cause to be made such investigations as deemed necessary, 
in order to obtain compliance with the labor standards provisions of the applicable statutes listed 
in §5.1, or to affirm or reject the recommendations by the Agency Head with respect to labor 
standards matters arising under the statutes listed in §5.1. Federal agencies, contractors, 
subcontractors, sponsors, applicants, or owners shall cooperate with any authorized 
representative of the Department of Labor in the inspection of records, in interviews with 
workers, and in all other aspects of the investigations. The findings of such an investigation,  
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including amounts found due, may not be altered or reduced without the approval of the 
Department of Labor. Where the underpayments disclosed by such an investigation total $1,000 
or more, where there is reason to believe that the violations are aggravated or willful (or, in the 
case of the Davis-Bacon Act, that the contractor has disregarded its obligations to employees 
and subcontractors), or where liquidated damages may be assessed under the Contract Work 
Hours and Safety Standards Act, the Department of Labor will furnish the Federal agency an 
enforcement report detailing the labor standards violations disclosed by the investigation and 
any action taken by the contractor to correct the violative practices, including any payment of 
back wages. In other circumstances, the Federal agency will be furnished a letter of notification 
summarizing the findings of the investigation. 
 
§5.7   Reports to the Secretary of Labor. 
 

(a) Enforcement reports. (1) Where underpayments by a contractor or subcontractor 
total less than $1,000, and where there is no reason to believe that the violations are 
aggravated or willful (or, in the case of the Davis-Bacon Act that the contractor has disregarded 
its obligations to employees and subcontractors), and where restitution has been effected and 
future compliance assured, the Federal agency need not submit its investigative findings and 
recommendations to the Administrator, unless the investigation was made at the request of the 
Department of Labor. In the latter case, the Federal agency shall submit a factual summary 
report detailing any violations including any data on the amount of restitution paid, the number 
of workers who received restitution, liquidated damages assessed under the Contract Work 
Hours and Safety Standards Act, corrective measures taken (such as “letters of notice”), and 
any information that may be necessary to review any recommendations for an appropriate 
adjustment in liquidated damages under §5.8. 
 

(2) Where underpayments by a contractor or subcontractor total $1,000 or more, 
or where there is reason to believe that the violations are aggravated or willful (or, in the 
case of the Davis-Bacon Act, that the contractor has disregarded its obligations to 
employees and subcontractors), the Federal agency shall furnish within 60 days after 
completion of its investigation, a detailed enforcement report to the Administrator. 

 
(b) Semi-annual enforcement reports. To assist the Secretary in fulfilling the 

responsibilities under Reorganization Plan No. 14 of 1950, Federal agencies shall furnish to the 
Administrator by April 30 and October 31 of each calendar year semi-annual reports on 
compliance with and enforcement of the labor standards provisions of the Davis-Bacon Act and 
its related acts covering the periods of October 1 through March 31 and April 1 through 
September 30, respectively. Such reports shall be prepared in the manner prescribed in 
memoranda issued to Federal agencies by the Administrator. This report has been cleared in 
accordance with FPMR 101-11.11 and assigned interagency report control number 1482-DOL-
SA. 
 

(c) Additional information. Upon request, the Agency Head shall transmit to the 
Administrator such information available to the Agency with respect to contractors and 
subcontractors, their contracts, and the nature of the contract work as the Administrator may 
find necessary for the performance of his or her duties with respect to the labor standards 
provisions referred to in this part. 
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(d) Contract termination. Where a contract is terminated by reason of violations of the 
labor standards provisions of the statutes listed in §5.1, a report shall be submitted promptly to 
the Administrator and to the Comptroller General (if the contract is subject to the Davis-Bacon 
Act), giving the name and address of the contractor or subcontractor whose right to proceed has 
been terminated, and the name and address of the contractor or subcontractor, if any, who is to 
complete the work, the amount and number of the contract, and the description of the work to 
be performed. 
 
§5.8   Liquidated damages under the Contract Work Hours and Safety Standards Act. 
 

(a) The Contract Work Hours and Safety Standards Act requires that laborers or 
mechanics shall be paid wages at a rate not less than one and one-half times the basic rate of 
pay for all hours worked in excess of forty hours in any workweek. In the event of violation of 
this provision, the contractor and any subcontractor shall be liable for the unpaid wages and in 
addition for liquidated damages, computed with respect to each laborer or mechanic employed 
in violation of the Act in the amount of $27 for each calendar day in the workweek on which 
such individual was required or permitted to work in excess of forty hours without payment of 
required overtime wages. Any contractor of subcontractor aggrieved by the withholding of 
liquidated damages shall have the right to appeal to the head of the agency of the United States 
(or the territory of District of Columbia, as appropriate) for which the contract work was 
performed or for which financial assistance was provided. 
 

(b) Findings and recommendations of the Agency Head. The Agency Head has the 
authority to review the administrative determination of liquidated damages and to issue a final 
order affirming the determination. It is not necessary to seek the concurrence of the 
Administrator but the Administrator shall be advised of the action taken. Whenever the Agency 
Head finds that a sum of liquidated damages administratively determined to be due is incorrect 
or that the contractor or subcontractor violated inadvertently the provisions of the Act 
notwithstanding the exercise of due care upon the part of the contractor or subcontractor 
involved, and the amount of the liquidated damages computed for the contract is in excess of 
$500, the Agency Head may make recommendations to the Secretary that an appropriate 
adjustment in liquidated damages be made or that the contractor or subcontractor be relieved of 
liability for such liquidated damages. Such findings with respect to liquidated damages shall 
include findings with respect to any wage underpayments for which the liquidated damages are 
determined. 
 

(c) The recommendations of the Agency Head for adjustment or relief from liquidated 
damages under paragraph (a) of this section shall be reviewed by the Administrator or an 
authorized representative who shall issue an order concurring in the recommendations, partially 
concurring in the recommendations, or rejecting the recommendations, and the reasons 
therefor. The order shall be the final decision of the Department of Labor, unless a petition for 
review is filed pursuant to part 7 of this title, and the Administrative Review Board in its 
discretion reviews such decision and order; or, with respect to contracts subject to the Service 
Contract Act, unless petition for review is filed pursuant to part 8 of this title, and the 
Administrative Review Board in its discretion reviews such decision and order. 
 

(d) Whenever the Agency Head finds that a sum of liquidated damages administratively 
determined to be due under section 104(a) of the Contract Work Hours and Safety Standards 
Act for a contract is $500 or less and the Agency Head finds that the sum of liquidated damages  
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is incorrect or that the contractor or subcontractor violated inadvertently the provisions of the 
Contract Work Hours and Safety Standards Act notwithstanding the exercise of due care upon 
the part of the contractor or subcontractor involved, an appropriate adjustment may be made in 
such liquidated damages or the contractor or subcontractor may be relieved of liability for such 
liquidated damages without submitting recommendations to this effect or a report to the 
Department of Labor. This delegation of authority is made under section 105 of the Contract 
Work Hours and Safety Standards Act and has been found to be necessary and proper in the 
public interest to prevent undue hardship and to avoid serious impairment of the conduct of 
Government business. 
[48 FR 19541, Apr. 29, 1983, as amended at 51 FR 12265, Apr. 9, 1986; 51 FR 13496, Apr. 21, 
1986; 81 FR 43450, July 1, 2016; 83 FR 12, Jan. 2, 2018; 84 FR 218, Jan. 23, 2019] 
 
§5.9   Suspension of funds. 
 

In the event of failure or refusal of the contractor or any subcontractor to comply with the 
labor standards clauses contained in §5.5 and the applicable statutes listed in §5.1, the Federal 
agency, upon its own action or upon written request of an authorized representative of the 
Department of Labor, shall take such action as may be necessary to cause the suspension of 
the payment, advance or guarantee of funds until such time as the violations are discontinued or 
until sufficient funds are withheld to compensate employees for the wages to which they are 
entitled and to cover any liquidated damages which may be due. 
 
§5.10   Restitution, criminal action. 
 

(a) In cases other than those forwarded to the Attorney General of the United States 
under paragraph (b), of this section, where violations of the labor standards clauses contained 
in §5.5 and the applicable statutes listed in §5.1 result in underpayment of wages to employees, 
the Federal agency or an authorized representative of the Department of Labor shall request 
that restitution be made to such employees or on their behalf to plans, funds, or programs for 
any type of bona fide fringe benefits within the meaning of section 1(b)(2) of the Davis-Bacon 
Act. 
 

(b) In cases where the Agency Head or the Administrator finds substantial evidence that 
such violations are willful and in violation of a criminal statute, the matter shall be forwarded to 
the Attorney General of the United States for prosecution if the facts warrant. In all such cases 
the Administrator shall be informed simultaneously of the action taken. 
 
§5.11   Disputes concerning payment of wages. 
 

(a) This section sets forth the procedure for resolution of disputes of fact or law 
concerning payment of prevailing wage rates, overtime pay, or proper classification. The 
procedures in this section may be initiated upon the Administrator's own motion, upon referral of 
the dispute by a Federal agency pursuant to §5.5(a)(9), or upon request of the contractor or 
subcontractor(s). 
 

(b)(1) In the event of a dispute described in paragraph (a) of this section in which it 
appears that relevant facts are at issue, the Administrator will notify the affected contractor and 
subcontractor(s) (if any), by registered or certified mail to the last known address, of the  
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investigation findings. If the Administrator determines that there is reasonable cause to believe 
that the contractor and/or subcontractor(s) should also be subject to debarment under the 
Davis-Bacon Act or §5.12(a)(1), the letter will so indicate. 
 

(2) A contractor and/or subcontractor desiring a hearing concerning the 
Administrator's investigative findings shall request such a hearing by letter postmarked 
within 30 days of the date of the Administrator's letter. The request shall set forth those 
findings which are in dispute and the reasons therefor, including any affirmative 
defenses, with respect to the violations and/or debarment, as appropriate. 

 
(3) Upon receipt of a timely request for a hearing, the Administrator shall refer the 

case to the Chief Administrative Law Judge by Order of Reference, to which shall be 
attached a copy of the letter from the Administrator and response thereto, for 
designation of an Administrative Law Judge to conduct such hearings as may be 
necessary to resolve the disputed matters. The hearing shall be conducted in 
accordance with the procedures set forth in 29 CFR part 6. 

 
(c)(1) In the event of a dispute described in paragraph (a) of this section in which it 

appears that there are no relevant facts at issue, and where there is not at that time reasonable 
cause to institute debarment proceedings under §5.12, the Administrator shall notify the 
contractor and subcontractor(s) (if any), by registered or certified mail to the last known address, 
of the investigation findings, and shall issue a ruling on any issues of law known to be in 
dispute. 
 

(2)(i) If the contractor and/or subcontractor(s) disagree with the factual findings of the 
Administrator or believe that there are relevant facts in dispute, the contractor or 
subcontractor(s) shall so advise the Administrator by letter postmarked within 30 days of the 
date of the Administrator's letter. In the response, the contractor and/or subcontractor(s) shall 
explain in detail the facts alleged to be in dispute and attach any supporting documentation. 

(ii) Upon receipt of a response under paragraph (c)(2)(i) of this section alleging 
the existence of a factual dispute, the Administrator shall examine the information 
submitted. If the Administrator determines that there is a relevant issue of fact, the 
Administrator shall refer the case to the Chief Administrative Law Judge in accordance 
with paragraph (b)(3) of this section. If the Administrator determines that there is no 
relevant issue of fact, the Administrator shall so rule and advise the contractor and 
subcontractor(s) (if any) accordingly. 

 
(3) If the contractor and/or subcontractor(s) desire review of the ruling issued by the 

Administrator under paragraph (c)(1) or (2) of this section, the contractor and/or 
subcontractor(s) shall file a petition for review thereof with the Administrative Review Board 
within 30 days of the date of the ruling, with a copy thereof the Administrator. The petition for 
review shall be filed in accordance with part 7 of this title. 
(d) If a timely response to the Administrator's findings or ruling is not made or a timely petition 
for review is not filed, the Administrator's findings and/or ruling shall be final, except that with 
respect to debarment under the Davis-Bacon Act, the Administrator shall advise the Comptroller 
General of the Administrator's recommendation in accordance with §5.12(a)(1). If a timely 
response or petition for review is filed, the findings and/or ruling of the Administrator shall be 
inoperative unless and until the decision is upheld by the Administrative Law Judge or the 
Administrative Review Board. 
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§5.12   Debarment proceedings. 
 

(a)(1) Whenever any contractor or subcontractor is found by the Secretary of Labor to be 
in aggravated or willful violation of the labor standards provisions of any of the applicable 
statutes listed in §5.1 other than the Davis-Bacon Act, such contractor or subcontractor or any 
firm, corporation, partnership, or association in which such contractor or subcontractor has a 
substantial interest shall be ineligible for a period not to exceed 3 years (from the date of 
publication by the Comptroller General of the name or names of said contractor or subcontractor 
on the ineligible list as provided below) to receive any contracts or subcontracts subject to any 
of the statutes listed in §5.1. 
 

(2) In cases arising under contracts covered by the Davis-Bacon Act, the Administrator 
shall transmit to the Comptroller General the names of the contractors or subcontractors and 
their responsible officers, if any (and any firms in which the contractors or subcontractors are 
known to have an interest), who have been found to have disregarded their obligations to 
employees, and the recommendation of the Secretary of Labor or authorized representative 
regarding debarment. The Comptroller General will distribute a list to all Federal agencies giving 
the names of such ineligible person or firms, who shall be ineligible to be awarded any contract 
or subcontract of the United States or the District of Columbia and any contract or subcontract 
subject to the labor standards provisions of the statutes listed in §5.1. 
 

(b)(1) In addition to cases under which debarment action is initiated pursuant to §5.11, 
whenever as a result of an investigation conducted by the Federal agency or the Department of 
Labor, and where the Administrator finds reasonable cause to believe that a contractor or 
subcontractor has committed willful or aggravated violations of the labor standards provisions of 
any of the statutes listed in §5.1 (other than the Davis-Bacon Act), or has committed violations 
of the Davis-Bacon Act which constitute a disregard of its obligations to employees or 
subcontractors under section 3(a) thereof, the Administrator shall notify by registered or certified 
mail to the last known address, the contractor or subcontractor and its responsible officers, if 
any (and any firms in which the contractor or subcontractor are known to have a substantial 
interest), of the finding. The Administrator shall afford such contractor or subcontractor and any 
other parties notified an opportunity for a hearing as to whether debarment action should be 
taken under paragraph (a)(1) of this section or section 3(a) of the Davis-Bacon Act. The 
Administrator shall furnish to those notified a summary of the investigative findings. If the 
contractor or subcontractor or any other parties notified wish to request a hearing as to whether 
debarment action should be taken, such a request shall be made by letter postmarked within 30 
days of the date of the letter from the Administrator, and shall set forth any findings which are in 
dispute and the reasons therefor, including any affirmative defenses to be raised. Upon receipt 
of such request for a hearing, the Administrator shall refer the case to the Chief Administrative 
Law Judge by Order of Reference, to which shall be attached a copy of the letter from the 
Administrator and the response thereto, for designation of an Administrative Law Judge to 
conduct such hearings as may be necessary to determine the matters in dispute. In considering 
debarment under any of the statutes listed in §5.1 other than the Davis-Bacon Act, the 
Administrative Law Judge shall issue an order concerning whether the contractor or 
subcontractor is to be debarred in accordance with paragraph (a)(1) of this section. In 
considering debarment under the Davis-Bacon Act, the Administrative Law Judge shall issue a 
recommendation as to whether the contractor or subcontractor should be debarred under 
section 3(a) of the Act. 
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(2) Hearings under this section shall be conducted in accordance with 29 CFR 
part 6. If no hearing is requested within 30 days of receipt of the letter from the 
Administrator, the Administrator's findings shall be final, except with respect to 
recommendations regarding debarment under the Davis-Bacon Act, as set forth in 
paragraph (a)(2) of this section. 

 
(c) Any person or firm debarred under paragraph (a)(1) of this section may in writing 

request removal from the debarment list after six months from the date of publication by the 
Comptroller General of such person or firm's name on the ineligible list. Such a request should 
be directed to the Administrator of the Wage and Hour Division, U.S. Department of Labor, 
Washington, DC 20210, and shall contain a full explanation of the reasons why such person or 
firm should be removed from the ineligible list. In cases where the contractor or subcontractor 
failed to make full restitution to all underpaid employees, a request for removal will not be 
considered until such underpayments are made. In all other cases, the Administrator will 
examine the facts and circumstances surrounding the violative practices which caused the 
debarment, and issue a decision as to whether or not such person or firm has demonstrated a 
current responsibility to comply with the labor standards provisions of the statutes listed in §5.1, 
and therefore should be removed from the ineligible list. Among the factors to be considered in 
reaching such a decision are the severity of the violations, the contractor or subcontractor's 
attitude towards compliance, and the past compliance history of the firm. In no case will such 
removal be effected unless the Administrator determines after an investigation that such person 
or firm is in compliance with the labor standards provisions applicable to Federal contracts and 
Federally assisted construction work subject to any of the applicable statutes listed in §5.1 and 
other labor statutes providing wage protection, such as the Service Contract Act, the Walsh-
Healey Public Contracts Act, and the Fair Labor Standards Act. If the request for removal is 
denied, the person or firm may petition for review by the Administrative Review Board pursuant 
to 29 CFR part 7. 
 

(d)(1) Section 3(a) of the Davis-Bacon Act provides that for a period of three years from 
date of publication on the ineligible list, no contract shall be awarded to any persons or firms 
placed on the list as a result of a finding by the Comptroller General that such persons or firms 
have disregarded obligations to employees and subcontractors under that Act, and further, that 
no contract shall be awarded to “any firm, corporation, partnership, or association in which such 
persons or firms have an interest.” Paragraph (a)(1) of this section similarly provides that for a 
period not to exceed three years from date of publication on the ineligible list, no contract 
subject to any of the statutes listed in §5.1 shall be awarded to any contractor or subcontractor 
on the ineligible list pursuant to that paragraph, or to “any firm, corporation, partnership, or 
association” in which such contractor or subcontractor has a “substantial interest.” A finding as 
to whether persons or firms whose names appear on the ineligible list have an interest (or a 
substantial interest, as appropriate) in any other firm, corporation, partnership, or association, 
may be made through investigation, hearing, or otherwise. 
 

(2)(i) The Administrator, on his/her own motion or after receipt of a request for a 
determination pursuant to paragraph (d)(3) of this section may make a finding on the 
issue of interest (or substantial interest, as appropriate). 
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(ii) If the Administrator determines that there may be an interest (or 
substantial interest, as appropriate), but finds that there is insufficient evidence to 
render a final ruling thereon, the Administrator may refer the issue to the Chief 
Administrative Law Judge in accordance with paragraph (d)(4) of this section. 

 
(iii) If the Administrator finds that no interest (or substantial interest, as 

appropriate) exists, or that there is not sufficient information to warrant the 
initiation of an investigation, the requesting party, if any, will be so notified and no 
further action taken. 

 
(iv)(A) If the Administrator finds that an interest (or substantial interest, as 

appropriate) exists, the person or firm affected will be notified of the 
Administrator's finding (by certified mail to the last known address), which shall 
include the reasons therefor, and such person or firm shall be afforded an 
opportunity to request that a hearing be held to render a decision on the issue. 

 
(B) Such person or firm shall have 20 days from the date of the 

Administrator's ruling to request a hearing. A detailed statement of the reasons 
why the Administrator's ruling is in error, including facts alleged to be in dispute, if 
any, shall be submitted with the request for a hearing. 

 
(C) If no hearing is requested within the time mentioned in paragraph 

(d)(2)(iv)(B) of this section, the Administrator's finding shall be final and the 
Administrator shall so notify the Comptroller General. If a hearing is requested, 
the ruling of the Administrator shall be inoperative unless and until the 
administrative law judge or the Administrative Review Board issues an order that 
there is an interest (or substantial interest, as appropriate). 

 
(3)(i) A request for a determination of interest (or substantial interest, as 

appropriate), may be made by any interested party, including contractors or prospective 
contractors and associations of contractor's representatives of employees, and 
interested Government agencies. Such a request shall be submitted in writing to the 
Administrator, Wage and Hour Division, U.S. Department of Labor, Washington, DC 
20210. 

 
(ii) The request shall include a statement setting forth in detail why the 

petitioner believes that a person or firm whose name appears on the debarred 
bidders list has an interest (or a substantial interest, as appropriate) in any firm, 
corporation, partnership, or association which is seeking or has been awarded a 
contract of the United States or the District of Columbia, or which is subject to 
any of the statutes listed in §5.1. No particular form is prescribed for the 
submission of a request under this section. 

 
(4) Referral to the Chief Administrative Law Judge. The Administrator, on his/her 

own motion under paragraph (d)(2)(ii) of this section or upon a request for hearing where 
the Administrator determines that relevant facts are in dispute, will by order refer the 
issue to the Chief Administrative Law Judge, for designation of an Administrative Law  
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Judge who shall conduct such hearings as may be necessary to render a decision solely 
on the issue of interest (or substantial interest, as appropriate). Such proceedings shall 
be conducted in accordance with the procedures set forth at 29 CFR part 6. 

 
(5) Referral to the Administrative Review Board. If the person or firm affected 

requests a hearing and the Administrator determines that relevant facts are not in 
dispute, the Administrator will refer the issue and the record compiled thereon to the 
Administrative Review Board to render a decision solely on the issue of interest (or 
substantial interest, as appropriate). Such proceeding shall be conducted in accordance 
with the procedures set forth at 29 CFR part 7. 

 
[48 FR 19541, Apr. 29, 1983, as amended at 48 FR 50313, Nov. 1, 1983; 82 FR 2226, Jan. 9, 
2017] 
 
§5.13   Rulings and interpretations. 
 

All questions relating to the application and interpretation of wage determinations 
(including the classifications therein) issued pursuant to part 1 of this subtitle, of the rules 
contained in this part and in parts 1 and 3, and of the labor standards provisions of any of the 
statutes listed in §5.1 shall be referred to the Administrator for appropriate ruling or 
interpretation. The rulings and interpretations shall be authoritative and those under the Davis-
Bacon Act may be relied upon as provided for in section 10 of the Portal-to-Portal Act of 1947 
(29 U.S.C. 259). Requests for such rulings and interpretations should be addressed to the 
Administrator, Wage and Hour Division, U.S. Department of Labor, Washington, DC 20210. 
[ 
82 FR 2226, Jan. 9, 2017] 
 
§5.14   Variations, tolerances, and exemptions from parts 1 and 3 of this subtitle and this 
part. 
 

The Secretary of Labor may make variations, tolerances, and exemptions from the 
regulatory requirements of this part and those of parts 1 and 3 of this subtitle whenever the 
Secretary finds that such action is necessary and proper in the public interest or to prevent 
injustice and undue hardship. Variations, tolerances, and exemptions may not be made from the 
statutory requirements of any of the statutes listed in §5.1 unless the statute specifically 
provides such authority. 
 
§5.15   Limitations, variations, tolerances, and exemptions under the Contract Work 
Hours and Safety Standards Act. 
 

(a) General. Upon his or her own initiative or upon the request of any Federal agency, 
the Secretary of Labor may provide under section 105 of the Contract Work Hours and Safety 
Standards Act reasonable limitations and allow variations, tolerances, and exemptions to and 
from any or all provisions of that Act whenever the Secretary finds such action to be necessary 
and proper in the public interest to prevent injustice, or undue hardship, or to avoid serious 
impairment of the conduct of Government business. Any request for such action by the 
Secretary shall be submitted in writing, and shall set forth the reasons for which the request is 
made. 
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(b) Exemptions. Pursuant to section 105 of the Contract Work Hours and Safety 
Standards Act, the following classes of contracts are found exempt from all provisions of that 
Act in order to prevent injustice, undue hardship, or serious impairment of Government 
business: 
 

(1) Contract work performed in a workplace within a foreign country or within 
territory under the jurisdiction of the United States other than the following: A State of the 
United States; the District of Columbia; Puerto Rico; the Virgin Islands; Outer 
Continental Shelf lands defined in the Outer Continental Shelf Lands Act (ch. 345, 67 
Stat. 462); American Samoa; Guam; Wake Island; Eniwetok Atoll; Kwajalein Atoll; and 
Johnston Island. 

 
(2) Agreements entered into by or on behalf of the Commodity Credit Corporation 

providing for the storing in or handling by commercial warehouses of wheat, corn, oats, 
barley, rye, grain sorghums, soybeans, flaxseed, rice, naval stores, tobacco, peanuts, 
dry beans, seeds, cotton, and wool. 

 
(3) Sales of surplus power by the Tennessee Valley Authority to States, counties, 

municipalities, cooperative organization of citizens or farmers, corporations and other 
individuals pursuant to section 10 of the Tennessee Valley Authority Act of 1933 (16 
U.S.C. 8311). 

 
(c) Tolerances. (1) The “basic rate of pay” under section 102 of the Contract Work Hours 

and Safety Standards Act may be computed as an hourly equivalent to the rate on which time-
and-one-half overtime compensation may be computed and paid under section 7 of the Fair 
Labor Standards Act of 1938, as amended (29 U.S.C. 207), as interpreted in part 778 of this 
title. This tolerance is found to be necessary and proper in the public interest in order to prevent 
undue hardship. 
 

(2) Concerning the tolerance provided in paragraph (c)(1) of this section, the 
provisions of section 7(d)(2) of the Fair Labor Standards Act and §778.7 of this title 
should be noted. Under these provisions, payments for occasional periods when no work 
is performed, due to vacations, and similar causes are excludable from the “regular rate” 
under the Fair Labor Standards Act. Such payments, therefore, are also excludable from 
the “basic rate” under the Contract Work Hours and Safety Standards Act. 

 
(3) See §5.8(c) providing a tolerance subdelegating authority to the heads of 

agencies to make appropriate adjustments in the assessment of liquidated damages 
totaling $500 or less under specified circumstances. 

(4)(i) Time spent in an organized program of related, supplemental instruction by 
laborers or mechanics employed under bona fide apprenticeship or training programs 
may be excluded from working time if the criteria prescribed in paragraphs (c)(4)(ii) and 
(iii) of this section are met. 

 
(ii) The apprentice or trainee comes within the definition contained in 

§5.2(n). 
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(iii) The time in question does not involve productive work or performance 
of the apprentice's or trainee's regular duties. 

 
(d) Variations. (1) In the event of failure or refusal of the contractor or any 

subcontractor to comply with overtime pay requirements of the Contract Work Hours and 
Safety Standards Act, if the funds withheld by Federal agencies for the violations are not 
sufficient to pay fully both the unpaid wages due laborers and mechanics and the 
liquidated damages due the United States, the available funds shall be used first to 
compensate the laborers and mechanics for the wages to which they are entitled (or an 
equitable portion thereof when the funds are not adequate for this purpose); and the 
balance, if any, shall be used for the payment of liquidated damages. 

 
(2) In the performance of any contract entered into pursuant to the 

provisions of 38 U.S.C. 620 to provide nursing home care of veterans, no 
contractor or subcontractor under such contract shall be deemed in violation of 
section 102 of the Contract Work Hours and Safety Standards Act by virtue of 
failure to pay the overtime wages required by such section for work in excess of 
40 hours in the workweek to any individual employed by an establishment which 
is an institution primarily engaged in the care of the sick, the aged, or the 
mentally ill or defective who reside on the premises if, pursuant to an agreement 
or understanding arrived at between the employer and the employee before 
performance of the work, a work period of 14 consecutive days is accepted in 
lieu of the workweek of 7 consecutive days for the purpose of overtime 
compensation and if such individual receives compensation for employment in 
excess of 8 hours in any workday and in excess of 80 hours in such 14-day 
period at a rate not less than 11⁄2 times the regular rate at which the individual is 
employed, computed in accordance with the requirements of the Fair Labor 
Standards Act of 1938, as amended. 

 
(3) Any contractor or subcontractor performing on a government contract the 

principal purpose of which is the furnishing of fire fighting or suppression and related 
services, shall not be deemed to be in violation of section 102 of the Contract Work Hour 
and Safety Standards Act for failing to pay the overtime compensation required by 
section 102 of the Act in accordance with the basic rate of pay as defined in paragraph 
(c)(1) of this section, to any pilot or copilot of a fixed-wing or rotary-wing aircraft 
employed on such contract if: 

 
(i) Pursuant to a written employment agreement between the contractor 

and the employee which is arrived at before performance of the work. 
 

(A) The employee receives gross wages of not less than $300 per 
week regardless of the total number of hours worked in any workweek, 
and 

(B) Within any workweek the total wages which an employee 
receives are not less than the wages to which the employee would have 
been entitled in that workweek if the employee were paid the minimum 
hourly wage required under the contract pursuant to the provisions of the 
Service Contract Act of 1965 and any applicable wage determination  

 
 

ATTACHMENT #2 



132 

 

issued thereunder for all hours worked, plus an additional premium 
payment of one-half times such minimum hourly wage for all hours 
worked in excess of 40 hours in the workweek; 

 
(ii) The contractor maintains accurate records of the total daily and weekly 

hours of work performed by such employee on the government contract. In the 
event these conditions for the exemption are not met, the requirements of section 
102 of the Contract Work Hours and Safety Standards Act shall be applicable to 
the contract from the date the contractor or subcontractor fails to satisfy the 
conditions until completion of the contract. 

 
(Reporting and recordkeeping requirements in paragraph (d)(2) have been approved by the 
Office of Management and Budget under control numbers 1235-0023 and 1235-0018. Reporting 
and recordkeeping requirements in paragraph (d)(3)(ii) have been approved by the Office of 
Management and Budget under control number 1235-0018) 
 
[48 FR 19541, Apr. 29, 1983, as amended at 51 FR 12265, Apr. 9, 1986; 61 FR 40716, Aug. 5, 
1996; 82 FR 2226, Jan. 9, 2017] 
 
§5.16   Training plans approved or recognized by the Department of Labor prior to 
August 20, 1975. 
 

(a) Notwithstanding the provisions of §5.5(a)(4)(ii) relating to the utilization of trainees on 
Federal and federally assisted construction, no contractor shall be required to obtain approval of 
a training program which, prior to August 20, 1975, was approved by the Department of Labor 
for purposes of the Davis-Bacon and Related Acts, was established by agreement of organized 
labor and management and therefore recognized by the Department, and/or was recognized by 
the Department under Executive Order 11246, as amended. A copy of the program and 
evidence of its prior approval, if applicable shall be submitted to the Employment and Training 
Administration, which shall certify such prior approval or recognition of the program. In every 
other respect, the provisions of §5.5(a)(4)(ii)—including those relating to registration of trainees, 
permissible ratios, and wage rates to be paid—shall apply to these programs. 
 

(b) Every trainee employed on a contract executed on and after August 20, 1975, in one 
of the above training programs must be individually registered in the program in accordance 
with Employment and Training Administration procedures, and must be paid at the rate 
specified in the program for the level of progress. Any such employee listed on the payroll at a 
trainee rate who is not registered and participating in a program certified by ETA pursuant to this 
section, or approved and certified by ETA pursuant to §5.5(a)(4)(ii), must be paid the wage rate 
determined by the Secretary of Labor for the classification of work actually performed. The ratio 
of trainees to journeymen shall not be greater than permitted by the terms of the program. 
(c) In the event a program which was recognized or approved prior to August 20, 1975, is 
modified, revised, extended, or renewed, the changes in the program or its renewal must be 
approved by the Employment and Training Administration before they may be placed into effect. 
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§5.17   Withdrawal of approval of a training program. 
 

If at any time the Employment and Training Administration determines, after opportunity 
for a hearing, that the standards of any program, whether it is one recognized or approved prior 
to August 20, 1975, or a program subsequently approved, have not been complied with, or that 
such a program fails to provide adequate training for participants, a contractor will no longer be 
permitted to utilize trainees at less than the predetermined rate for the classification of work 
actually performed until an acceptable program is approved. 
 
Subpart B—Interpretation of the Fringe Benefits Provisions of the Davis-Bacon Act 
 
SOURCE: 29 FR 13465, Sept. 30, 1964, unless otherwise noted. 
 
§5.20   Scope and significance of this subpart. 
 

The 1964 amendments (Pub. L. 88-349) to the Davis-Bacon Act require, among other 
things, that the prevailing wage determined for Federal and federally-assisted construction 
include: (a) The basic hourly rate of pay; and (b) the amount contributed by the contractor or 
subcontractor for certain fringe benefits (or the cost to them of such benefits). The purpose of 
this subpart is to explain the provisions of these amendments. This subpart makes available in 
one place official interpretations of the fringe benefits provisions of the Davis-Bacon Act. These 
interpretations will guide the Department of Labor in carrying out its responsibilities under these 
provisions. These interpretations are intended also for the guidance of contractors, their 
associations, laborers and mechanics and their organizations, and local, State and Federal 
agencies, who may be concerned with these provisions of the law. The interpretations contained 
in this subpart are authoritative and may be relied upon as provided for in section 10 of the 
Portal-to-Portal Act of 1947 (29 U.S.C. 359). The omission to discuss a particular problem in this 
subpart or in interpretations supplementing it should not be taken to indicate the adoption of any 
position by the Secretary of Labor with respect to such problem or to constitute an 
administrative interpretation, practice, or enforcement policy. Questions on matters not fully 
covered by this subpart may be referred to the Secretary for interpretation as provided in §5.12. 
 
§5.21   [Reserved] 
 
§5.22   Effect of the Davis-Bacon fringe benefits provisions. 
 

The Davis-Bacon Act and the prevailing wage provisions of the related statutes listed in 
§1.1 of this subtitle confer upon the Secretary of Labor the authority to predetermine, as 
minimum wages, those wage rates found to be prevailing for corresponding classes of laborers 
and mechanics employed on projects of a character similar to the contract work in the area in 
which the work is to be performed. See paragraphs (a) and (b) of §1.2 of this subtitle. The fringe 
benefits amendments enlarge the scope of this authority by including certain bona fide fringe 
benefits within the meaning of the terms “wages”, “scale of wages”, “wage rates”, “minimum 
wages” and “prevailing wages”, as used in the Davis-Bacon Act. 
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§5.23   The statutory provisions. 
 

The fringe benefits provisions of the 1964 amendments to the Davis-Bacon Act are, in 
part, as follows: 
 

(b) As used in this Act the term “wages”, “scale of wages”, “wage rates”, “minimum 
wages”, and “prevailing wages” shall include— 

 
(1) The basic hourly rate of pay; and 

 
(2) The amount of— 

 
(A) The rate of contribution irrevocably made by a contractor or 

subcontractor to a trustee or to a third person pursuant to a fund, plan, or 
program; and 

 
(B) The rate of costs to the contractor or subcontractor which may be 

reasonably anticipated in providing benefits to laborers and mechanics pursuant 
to an enforceable commitment to carry out a financially responsible plan or 
program which was communicated in writing to the laborers and mechanics 
affected, for medical or hospital care, pensions on retirement or death, 
compensation for injuries or illness resulting from occupational activity, or 
insurance to provide any of the foregoing, for unemployment benefits, life 
insurance, disability and sickness insurance, or accident insurance, for vacation 
and holiday pay, for defraying costs of apprenticeship or other similar programs, 
or for other bona fide fringe benefits, but only where the contractor or 
subcontractor is not required by other Federal, State, or local law to provide any 
of such benefits * * *. 

 
§5.24   The basic hourly rate of pay. 
 

“The basic hourly rate of pay” is that part of a laborer's or mechanic's wages which the 
Secretary of Labor would have found and included in wage determinations prior to the 1964 
amendments. The Secretary of Labor is required to continue to make a separate finding of this 
portion of the wage. In general, this portion of the wage is the cash payment made directly to 
the laborer or mechanic. It does not include fringe benefits. 
§5.25   Rate of contribution or cost for fringe benefits. 
 

(a) Under the amendments, the Secretary is obligated to make a separate finding of the 
rate of contribution or cost of fringe benefits. Only the amount of contributions or costs for fringe 
benefits which meet the requirements of the act will be considered by the Secretary. These 
requirements are discussed in this subpart. 
 

(b) The rate of contribution or cost is ordinarily an hourly rate, and will be reflected in the 
wage determination as such. In some cases, however, the contribution or cost for certain fringe 
benefits may be expressed in a formula or method of payment other than an hourly rate. In such 
cases, the Secretary may in his discretion express in the wage determination the rate of 
contribution or cost used in the formula or method or may convert it to an hourly rate of pay 
whenever he finds that such action would facilitate the administration of the Act. See  
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§5.5(a)(1)(i) and (iii). 
 
§5.26   “* * * contribution irrevocably made * * * to a trustee or to a third person”. 
 

Under the fringe benefits provisions (section 1(b)(2) of the Act) the amount of 
contributions for fringe benefits must be made to a trustee or to a third person irrevocably. The 
“third person” must be one who is not affiliated with the contractor or subcontractor. The trustee 
must assume the usual fiduciary responsibilities imposed upon trustees by applicable law. The 
trust or fund must be set up in such a way that in no event will the contractor or subcontractor 
be able to recapture any of the contributions paid in or any way divert the funds to his own use 
or benefit. Although contributions made to a trustee or third person pursuant to a benefit plan 
must be irrevocably made, this does not prevent return to the contractor or subcontractor of 
sums which he had paid in excess of the contributions actually called for by the plan, as where 
such excess payments result from error or from the necessity of making payments to cover the 
estimated cost of contributions at a time when the exact amount of the necessary contributions 
under the plan is not yet ascertained. For example, a benefit plan may provide for definite 
insurance benefits for employees in the event of the happening of a specified contingency such 
as death, sickness, accident, etc., and may provide that the cost of such definite benefits, either 
in full or any balance in excess of specified employee contributions, will be borne by the 
contractor or subcontractor. In such a case the return by the insurance company to the 
contractor or subcontractor of sums paid by him in excess of the amount required to provide the 
benefits which, under the plan, are to be provided through contributions by the contractor or 
subcontractor, will not be deemed a recapture or diversion by the employer of contributions 
made pursuant to the plan. (See Report of the Senate Committee on Labor and Public Welfare, 
S. Rep. No. 963, 88th Cong., 2d Sess., p. 5.) 
 
§5.27   “* * * fund, plan, or program”. 
 

The contributions for fringe benefits must be made pursuant to a fund, plan or program 
(sec. 1(b)(2)(A) of the act). The phrase “fund, plan, or program” is merely intended to recognize 
the various types of arrangements commonly used to provide fringe benefits through employer 
contributions. The phrase is identical with language contained in section 3(1) of the Welfare and 
Pension Plans Disclosure Act. In interpreting this phrase, the Secretary will be guided by the 
experience of the Department in administering the latter statute. (See Report of Senate 
Committee on Labor and Public Welfare, S. Rep. No. 963, 88th Cong., 2d Sess., p. 5.) 
 
§5.28   Unfunded plans. 
 

(a) The costs to a contractor or subcontractor which may be reasonably anticipated in 
providing benefits of the types described in the act pursuant to an enforceable commitment to 
carry out a financially responsible plan or program, are considered fringe benefits within the 
meaning of the act (see 1(b)(2)(B) of the act). The legislative history suggests that these 
provisions were intended to permit the consideration of fringe benefits meeting, among others, 
these requirements and which are provided from the general assets of a contractor or 
subcontractor. (Report of the House Committee on Education and Labor, H. Rep. No. 308, 88th 
Cong., 1st Sess., p. 4.) 
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(b) No type of fringe benefit is eligible for consideration as a so-called unfunded plan 
unless: 
 

(1) It could be reasonably anticipated to provide benefits described in the act; 
 
(2) It represents a commitment that can be legally enforced; 

 
(3) It is carried out under a financially responsible plan or program; and 

 
(4) The plan or program providing the benefits has been communicated in writing 

to the laborers and mechanics affected. (See S. Rep. No. 963, p. 6.) 
 

(c) It is in this manner that the act provides for the consideration of unfunded plans or 
programs in finding prevailing wages and in ascertaining compliance with the Act. At the same 
time, however, there is protection against the use of this provision as a means of avoiding the 
act's requirements. The words “reasonably anticipated” are intended to require that any 
unfunded plan or program be able to withstand a test which can perhaps be best described as 
one of actuarial soundness. Moreover, as in the case of other fringe benefits payable under the 
act, an unfunded plan or program must be “bona fide” and not a mere simulation or sham for 
avoiding compliance with the act. (See S. Rep. No. 963, p. 6.) The legislative history suggests 
that in order to insure against the possibility that these provisions might be used to avoid 
compliance with the act, the committee contemplates that the Secretary of Labor in carrying out 
his responsibilities under Reorganization Plan No. 14 of 1950, may direct a contractor or 
subcontractor to set aside in an account assets which, under sound actuarial principles, will be 
sufficient to meet the future obligation under the plan. The preservation of this account for the 
purpose intended would, of course, also be essential. (S. Rep. No. 963, p. 6.) This is 
implemented by the contractual provisions required by §5.5(a)(1)(iv). 
 
§5.29   Specific fringe benefits. 
 

(a) The act lists all types of fringe benefits which the Congress considered to be 
common in the construction industry as a whole. These include the following: Medical or 
hospital care, pensions on retirement or death, compensation for injuries or illness resulting 
from occupational activity, or insurance to provide any of the foregoing, unemployment benefits, 
life insurance, disability and sickness insurance, or accident insurance, vacation and holiday 
pay, defrayment of costs of apprenticeship or other similar programs, or other bona fide fringe 
benefits, but only where the contractor or subcontractor is not required by other Federal, State, 
or local law to provide any of such benefits. 
 

(b) The legislative history indicates that it was not the intent of the Congress to impose 
specific standards relating to administration of fringe benefits. It was assumed that the majority 
of fringe benefits arrangements of this nature will be those which are administered in 
accordance with requirements of section 302(c)(5) of the National Labor Relations Act, as 
amended (S. Rep. No. 963, p. 5). 
 

(c) The term “other bona fide fringe benefits” is the so-called “open end” provision. This 
was included so that new fringe benefits may be recognized by the Secretary as they become 
prevailing. It was pointed out that a particular fringe benefit need not be recognized beyond a  
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particular area in order for the Secretary to find that it is prevailing in that area. (S. Rep. No. 
963, p. 6). 
 

(d) The legislative reports indicate that, to insure against considering and giving credit to 
any and all fringe benefits, some of which might be illusory or not genuine, the qualification was 
included that such fringe benefits must be “bona fide” (H. Rep. No. 308, p. 4; S. Rep. No. 963, 
p. 6). No difficulty is anticipated in determining whether a particular fringe benefit is “bona fide” 
in the ordinary case where the benefits are those common in the construction industry and 
which are established under a usual fund, plan, or program. This would be typically the case of 
those fringe benefits listed in paragraph (a) of this section which are funded under a trust or 
insurance program. Contractors may take credit for contributions made under such conventional 
plans without requesting the approval of the Secretary of Labor under §5.5(a)(1)(iv). 
 

(e) Where the plan is not of the conventional type described in the preceding paragraph, 
it will be necessary for the Secretary to examine the facts and circumstances to determine 
whether they are “bona fide” in accordance with requirements of the act. This is particularly true 
with respect to unfunded plans. Contractors or subcontractors seeking credit under the act for 
costs incurred for such plans must request specific permission from the Secretary under 
§5.5(a)(1)(iv). 
 

(f) The act excludes fringe benefits which a contractor or subcontractor is obligated to 
provide under other Federal, State, or local law. No credit may be taken under the act for the 
payments made for such benefits. For example, payment for workmen's compensation 
insurance under either a compulsory or elective State statute are not considered payments for 
fringe benefits under the Act. While each situation must be separately considered on its own 
merits, payments made for travel, subsistence or to industry promotion funds are not normally 
payments for fringe benefits under the Act. The omission in the Act of any express reference to 
these payments, which are common in the construction industry, suggests that these payments 
should not normally be regarded as bona fide fringe benefits under the Act. 
 
§5.30   Types of wage determinations. 
 

(a) When fringe benefits are prevailing for various classes of laborers and mechanics in 
the area of proposed construction, such benefits are includable in any Davis-Bacon wage 
determination. Illustrations, contained in paragraph (c) of this section, demonstrate some of the 
different types of wage determinations which may be made in such cases. 
 

(b) Wage determinations of the Secretary of Labor under the act do not include fringe 
benefits for various classes of laborers and mechanics whenever such benefits do not prevail in 
the area of proposed construction. When this occurs the wage determination will contain only 
the basic hourly rates of pay, that is only the cash wages which are prevailing for the various 
classes of laborers and mechanics. An illustration of this situation is contained in paragraph (c) 
of this section. 
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(c) Illustrations: 

Classes 
Basic hourly 
rates 

Fringe benefits payments 

Health and 
welfare Pensions Vacations 

Apprenticeship 
program Others 

Laborers $3.25 
     

Carpenters 4.00 $0.15 
    

Painters 3.90 .15 $0.10 $0.20 
  

Electricians 4.85 .10 .15 
   

Plumbers 4.95 .15 .20 
 

$0.05 
 

Ironworkers 4.60 
  

.10 
  

(It should be noted this format is not necessarily in the exact form in which determinations will 
issue; it is for illustration only.) 
 
§5.31   Meeting wage determination obligations. 
 

(a) A contractor or subcontractor performing work subject to a Davis-Bacon wage 
determination may discharge his minimum wage obligations for the payment of both straight 
time wages and fringe benefits by paying in cash, making payments or incurring costs for “bona 
fide” fringe benefits of the types listed in the applicable wage determination or otherwise found 
prevailing by the Secretary of Labor, or by a combination thereof. 
 

(b) A contractor or subcontractor may discharge his obligations for the payment of the 
basic hourly rates and the fringe benefits where both are contained in a wage determination 
applicable to his laborers or mechanics in the following ways: 
 

(1) By paying not less than the basic hourly rate to the laborers or mechanics and 
by making the contributions for the fringe benefits in the wage determinations, as 
specified therein. For example, in the illustration contained in paragraph (c) of §5.30, the 
obligations for “painters” will be met by the payment of a straight time hourly rate of not 
less than $3.90 and by contributing not less than at the rate of 15 cents an hour for 
health and welfare benefits, 10 cents an hour for pensions, and 20 cents an hour for 
vacations; or 

 
(2) By paying not less than the basic hourly rate to the laborers or mechanics and 

by making contributions for “bona fide” fringe benefits in a total amount not less than the 
total of the fringe benefits required by the wage determination. For example, the 
obligations for “painters” in the illustration in paragraph (c) of §5.30 will be met by the 
payment of a straight time hourly rate of not less than $3.90 and by contributions of not 
less than a total of 45 cents an hour for “bona fide” fringe benefits; or 

 
(3) By paying in cash directly to laborers or mechanics for the basic hourly rate 

and by making an additional cash payment in lieu of the required benefits. For example,  
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where an employer does not make payments or incur costs for fringe benefits, he would 
meet his obligations for “painters” in the illustration in paragraph (c) of §5.30, by paying 
directly to the painters a straight time hourly rate of not less than $4.35 ($3.90 basic 
hourly rate plus 45 cents for fringe benefits); or 

 
(4) As stated in paragraph (a) of this section, the contractor or subcontractor may 

discharge his minimum wage obligations for the payment of straight time wages and 
fringe benefits by a combination of the methods illustrated in paragraphs (b)(1) thru (3) 
of this section. Thus, for example, his obligations for “painters” may be met by an hourly 
rate, partly in cash and partly in payments or costs for fringe benefits which total not less 
than $4.35 ($3.90 basic hourly rate plus 45 cents for fringe benefits). The payments in 
such case may be $4.10 in cash and 25 cents in payments or costs in fringe benefits. 
Or, they may be $3.75 in cash and 60 cents in payments or costs for fringe benefits. 

 
[30 FR 13136, Oct. 15, 1965] 
 
§5.32   Overtime payments. 
 

(a) The act excludes amounts paid by a contractor or subcontractor for fringe benefits in 
the computation of overtime under the Fair Labor Standards Act, the Contract Work Hours and 
Safety Standards Act, and the Walsh-Healey Public Contracts Act whenever the overtime 
provisions of any of these statutes apply concurrently with the Davis-Bacon Act or its related 
prevailing wage statutes. It is clear from the legislative history that in no event can the regular or 
basic rate upon which premium pay for overtime is calculated under the aforementioned Federal 
statutes be less than the amount determined by the Secretary of Labor as the basic hourly rate 
(i.e. cash rate) under section 1(b)(1) of the Davis-Bacon Act. (See S. Rep. No. 963, p. 7.) 
Contributions by employees are not excluded from the regular or basic rate upon which 
overtime is computed under these statutes; that is, an employee's regular or basic straight-time 
rate is computed on his earnings before any deductions are made for the employee's 
contributions to fringe benefits. The contractor's contributions or costs for fringe benefits may be 
excluded in computing such rate so long as the exclusions do not reduce the regular or basic 
rate below the basic hourly rate contained in the wage determination. 
 

(b) The legislative report notes that the phrase “contributions irrevocably made by a 
contractor or subcontractor to a trustee or to a third person pursuant to a fund, plan, or program” 
was added to the bill in Committee. This language in essence conforms to the overtime 
provisions of section 7(d)(4) of the Fair Labor Standards Act, as amended. The intent of the 
committee was to prevent any avoidance of overtime requirements under existing law. See H. 
Rep. No. 308, p. 5. 
 

(c)(1) The act permits a contractor or subcontractor to pay a cash equivalent of any 
fringe benefits found prevailing by the Secretary of Labor. Such a cash equivalent would also be 
excludable in computing the regular or basic rate under the Federal overtime laws mentioned in 
paragraph (a). For example, the W construction contractor pays his laborers or mechanics 
$3.50 in cash under a wage determination of the Secretary of Labor which requires a basic 
hourly rate of $3 and a fringe benefit contribution of 50 cents. The contractor pays the 50 cents 
in cash because he made no payments and incurred no costs for fringe benefits. Overtime 
compensation in this case would be computed on a regular or basic rate of $3.00 an hour.  
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However, in some cases a question of fact may be presented in ascertaining whether or not a 
cash payment made to laborers or mechanics is actually in lieu of a fringe benefit or is simply 
part of their straight time cash wage. In the latter situation, the cash payment is not excludable 
in computing overtime compensation. Consider the examples set forth in paragraphs (c)(2) and 
(3) of this section. 
 

(2) The X construction contractor has for some time been paying $3.25 an hour to a 
mechanic as his basic cash wage plus 50 cents an hour as a contribution to a welfare and 
pension plan. The Secretary of Labor determines that a basic hourly rate of $3 an hour and a 
fringe benefit contribution of 50 cents are prevailing. The basic hourly rate or regular rate for 
overtime purposes would be $3.25, the rate actually paid as a basic cash wage for the 
employee of X, rather than the $3 rate determined as prevailing by the Secretary of Labor. 
 

(3) Under the same prevailing wage determination, discussed in paragraph (c)(2) of this 
section, the Y construction contractor who has been paying $3 an hour as his basic cash wage 
on which he has been computing overtime compensation reduces the cash wage to $2.75 an 
hour but computes his costs of benefits under section 1(b)(2)(B) as $1 an hour. In this example 
the regular or basic hourly rate would continue to be $3 an hour. See S. Rep. No. 963, p. 7. 
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BUREAU OF APPRENTICESHIP AND TRAINING CERTIFICATION 
 

US DEPARTMENT OF LABOR APPRENICE CERTIFICATION 
 
 
US DEPARTMENT OF LABOR – BUREAU OF APPRENTICESHIP AND TRAINING 
 
APPRENTICE CERTIFICATION 
 
To: 
 Sub Electric Company 
 123 Any Street 
 Any town, USA  12356 
 
The following individuals are apprentices registered with the U.S. Department of Labor, Bureau 
of Apprenticeship and Training, under the sponsorship of Program Number TX999999999: 
 
 
Sub Electric Company 
123 Any Street 
Any town, USA 12356 
 
 
APPRENTICE ID    SSN          APPRENTICE       NAME                     TRADE        DATE REGISTERED 
 
TX07E234567    ***-**-1234                                JOHN Q PUBLIC    ELECTRICIAN          03/20/2007 
 
TX08N987654   ***-**-4567                        JOE D SMIT            ELECTRICIAN          06/28/2008 

 
 
 
 
CERTIFIED BY:        DATE ISSUED: 
               
                                                                                                                                                
January 31, 2009 
-- Signature -- 
 
BAT Representative 
 

***VOID 90 DAYS FROM ISSUE DATE*** 
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SITE OF THE WORK 
 
Definition 29 C.F.R. § 5.2(l).  5.2(l)(1) – “Site of the work” is the physical place or places where 
the building or work called for in the contract will remain, and any other site where a significant 
portion of the building or work is constructed, provided that such site is established specifically 
for the performance of the contract or project.  
 
For example:  
 
(a) If a small office building is being erected, the “site of the work” will normally include no more 
than the building itself and its grounds.  
 
(b) In the case of larger projects, such as airports, highways, or dams, the “site of the work” is 
necessarily more extensive and may include the whole area in which the construction activity 
will take place.  
 
(c) Where a very large segment of a dam is constructed up-river and floated downstream to be 
affixed onto a support structure, the secondary construction site would be within the meaning of 
“site of the work” for Davis-Bacon purposes if it was established for and dedicated to the dam 
construction project.  
 
5.2(l)(2) - Except as provided in paragraph 5.2(l)(3), batch plants, borrow pits, job headquarters, 
tool yards, etc., are part of the “site,” provided they are dedicated exclusively, or nearly so, to 
the contract or project, and are adjacent or virtually adjacent to the site of the work as defined in 
paragraph 5.2(l)(1).  
 
5.2(l)(3) - Not included in the “site of work” are permanent home offices, branch plant 
establishments, fabrication plants, tool yards, etc., of a contractor or subcontractor whose 
location and continuance in operation are determined wholly without regard to a particular 
federal or federally assisted project.  
 
Also excluded from the “site of the work” are fabrication plants, batch plants, borrow pits, job 
headquarters, tool yards, etc., of a commercial or material supplier which are established by a 
supplier of materials for the project before opening of bids and not on the site of the work as 
stated in paragraph 5.2(l)(1), even where such operations for a period of time may be dedicated 
exclusively, or nearly so, to the performance of a contract.  
 
CWHSSA has no site of work limitation. An employee performing part of the contract work under 
a construction contract at the job site who then continues contract work at a shop or other 
facility located elsewhere is subject to CWHSSA overtime pay for all the hours worked at both 
locations and travel time between them. (Different wage rates might be paid, as the Davis-
Bacon prevailing wage requirements would apply only to activities performed on “the site of the 
work.”)  
 
 Contracting agencies should consult the WHD when confronted with “site of the work” issues. 
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EXAMPLE - REQUEST FOR AUTHORIZATION OF ADDITIONAL CLASSIFICATION  
AND RATE 
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BLANK – REQUEST FOR AUTHORIZATION OF ADDITIONAL CLASSIFICATION  
AND RATE 
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DD FORM 879 – STATEMENT OF COMPLIANCE 
(REQUIRED TO BE ATTACHED TO CERTIFIED LABOR RECORD) 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

ATTACHMENT #7 



146 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

ATTACHMENT #7 
 
 
 



147 

 

BLANK – STATATEMENT OF COMPLIANCE 
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EXAMPLE OF EMPLOYEE AUTHORIZATION DEDUCTION 
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FRINGE BENEFIT ILLUSTRATION 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

ATTACHMENT #10 
 
 



150 

 

 

EXAMPLE – CERTIFIED LABOR RECORD 
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EXAMPLE – COMPLETED STATEMENT OF COMPLAINCE 
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 BLANK CERTIFIED LABOR RECORD 
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BLANK – STATEMENT OF COMPLIANCE 
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EXAMPLE – EMPLOYEES RESTITUTION RECEIPT 
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BLANK – EMPLOYEE’S RESTITUTION RECEIPT 
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EXAMPLE – STATEMENT AND ACKNOWLEDGEMENT 
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BLANK – STATEMENT AND ACKNOWLEDGEMENT 
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